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PEOPLE OF THE STATE OF ILLINOIS, )) STATE OF IWNOIS

Complainant, ) Pollution Control Board
)

v. ) PCB 99-134
)

PEABODY COAL COMPANY, a Delaware )
corporation, )

)
Respondent. )

PCC’S MOTION FOR

LEAVE TO SERVE INTERROGATORIES

Respondent,PeabodyCoal Company(“FCC”), herebymoves the Hearing Officer

pursuantto 35 III. Adm. Code101.616(b)tfor leave to serveComplainant,Peopleof theStateof

Illinois (“State”), its amendedthird, fourth, fifth and sixth setsof interrogatoriesto the State,

copiesof which areattachedheretoas Exhibits A, B, C and D, respectively,for the reasons

discussedfully below. In short, (a) the interrogatoriesPCCwishesto direct to the Stateseek

“relevantinformationandinformationcalculatedto leadto relevantinformation,” in connection

with the issuesin this case,and (b) PCCwill be materiallyprejudicedin its ability to develop

and presentits defensesto the claims assertedagainst it by the Statein this action if it is not

grantedleaveto servethoseInterrogatoriesasrequested.

I. INTRODUCTION

The State’scomplaintagainstPCCis 53 pageslong, allegesmore than500 violationsof

Illinois environmentallaws involving five separatechemicalsof concern(“COCs”),2 is based

uponPCC’sconductoveraperiodof morethan40 years,andseeksbothahugecivil penaltyand

35 Ill. Adm. Code 101.616will be referencedhereafteras Section101.616.

2 TheseCOCsare sulfates,chlorides,total dissolvedsolids (TDS ), iron, and manganese.(‘mS is not reallya

chemical,butit is appropriateto considerTDSas a COCas a matterof conventionin this case).
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extensiveinjunctive relief. Given the natureand magnitudeof this caseasestablishedby the

State,PCChasno alternativehut to vigorouslydefenditself againsttheState’sclaims.

Litigation of a caseof this magnitudeand com~lexityis inevitably a majorundertaking

that consumesa greatdealof everyparty’sresources.This particularcaseinvolves a plethoraof

legal andfactual issuesanddisputesbetweentheparties,manyof whichare far from ordinary.

By its pleadingsandotherlegal papersfiled in this case,thediscoveryrequeststhat it has

directed to PCC, and the parties’ discussionsboth before and since the State filed this

enforcementcasewith theBoard,theStatehasmadeclear its viewsthat this caseinvolvesmajor

transgressionsof the Illinois environmentallaws, that theallegedviolations of thoselaws by

FCC have had seriousenvironmentalconsequences,and that PCC should be subjectedto

extraordinarypenaltiesandothersanctionsfor its conductand theconsequencesthereofat issue.

It is PCC’s view, however, that many of the violations of law allegedby the Stateare no such

thing; that in any eventFCC’s conductnow complainedof was long condonedby the Statein

sucha manneras to precludethe Statefrom now seekingthe imposition of sanctionsagainst

PCCfor the consequencesof that conduct; that the actual environmentalimpact of PCC’s

conductat issueis of little or no practicalsignificance;andthat theState’spositionstakenin this

casevis-a-vis both FCC’s conduct,the consequencesthereof,andwhat constitutesappropriate

sanctionsthereforall are grossly unreasonablewhenmeasuredagainstthe State’streatmentof

otherpartiessimilarly situatedto FCC.

Although this casewas filed quite sometimeago, it hasproceededslowly to this point.

Indeed,theStatedid not finalize its formulationof the claimsit assertsagainstPCCin thiscase

until November21, 2002, and the issueswere not joined in this caseby the filing of PCC’s

answerto the State’scomplaint until December20, 2002. In the meantime,the partieshave
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conductedsomebasicdiscoveryin the caseby directing interrogatoriesand requestsfor the

productionof documentsto eachother.3

The early roundsof discoveryrequestsdirectedto the Stateby FCC in late 1999 and

early 2000 consistedof relatively broadrequestsfor information and documentscontaining

information regardingthe regulationof PCC’s mining and mining-relatedactivities at the

company’sEagleNo. 2 Mine (“Mine”), which is thesubjectof this proceeding. In that coal

mining haslong beenhighly regulatedby the Stateand that PCC’s mining and mining-related

activities at the Mine have beenongoingsince 1968, it is not surprising that the State has

produceda substantialnumberof documentsin responseto FCC’s discoveryrequeststo date,

likely totalingmorethan20,000pages.

For its part, the Statehasdirecteda substantialnumberof discoveryrequeststo FCC,

both at the beginningof this caseand more recently, most of which seek information or

documentscontaininginformation relevantto PCCmining and mining-relatedactivities at the

Mine and the environmentalconsequencesthereof. In responseto those requests,PCC has

providedsubstantiveresponsesto a very largenumberof interrogatoriesdirectedto it by the

Stateand hasproduceda substantialnumberof documentsto the State, totalingalmost 20,000

pagesto date.

Now that the Statehasset forth thespecificsof its claims againstPCC and PCChasset

forth the specificsof its defensesto thoseclaims, this casehas reachedthe point wherethe

partiescan reasonablyformulatemorefocused(althoughnot necessarilymorelimited) discovery

requeststo addresstheclaimsand defensestheretonow establishedby the pleadingsin this case

PCCalso directedsomerequestsfor admissionsto the Statein an effort tomostefficiently establishwhatPCC
considersto be certainbasicfactsrelevantto the issuesin this case;but the Statehassuccessfullyresistedadmitting
thosemattersto date.
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andtheissuesraisedthereby. Accordingly,on May23, FCCdirectedfoursetsof interrogatories

andfour setsofrequestsfor theproductionof documentsto theState.

The Staterespondedby moving theHearingOfficer for a protectiveorderthat would

shieldthe Statefrom havingto provide a substantiveresponseor evena specificobjectionto any

of theseindividual discoveryrequests. As the partiesarepresentlyinvolved in the separate

processof briefing theirpositionswith respectto the State’sMotion For ProtectiveOrder,FCC

will not addressthat motion furtherhereexceptto notethat, aspartof its responseto the State’s

motion, it withdrew the entirety of all four sets of interrogatoriesat issue. FCC hasnow

amendedcertainof thoseinterrogatories,therebycreatingits amendedthird, fourth, fifth, and

sixth setsof interrogatoriesdirectedto theStateand now movestheHearingOfficer pursuantto

Section101.616(b)for leaveto servethoseinterrogatoriesupontheState.4

II. DISCUSSION

As notedabove,this is abig case,with a lot of issues,and alot at issuefor both parties.

It is a fundamentalprinciple that FCCis entitled to a fair andreasonableopportunity to obtain

that information in the possessionof the Statethatwill enableFCCto developand presentits

defensesto theState’sclaims at theadjudicatoryhearingin this matter. The interrogatoriesthat

FCCseeksleave to serveupon theStatearecritical to that effort; and PCCwill besubstantially

prejudicedif it is deniedthediscoverysoughtthereby.

A. TheThirty Interro2atorvLimit ShouldNot Be ApoliedHere.

PCC acknowledgesthat it seeksleave to serveState with a substantialnumberof

interrogatories.However,(althoughFCCdoesnot understandwhy theStatehaschosento make

it so) this is a big case.In additionto the indicatorsstatedabove,FCCnotestwo furtherrelevant

statistics: (1) the Statehasidentified 54 witnesses,including ~ opinionwitnesseswho will be

~PCChasseparatedits interrogatoriesinto four sets,eachof which addressesonly afew basicsubjects,in order
to makeit easierfor the Stateto focuson thoseparticularsubjectsin respondingto the interrogatories.
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calledto try to maketheState’scaseagainstFCC, and(2) theStatehasalreadydirecteda total of

729 interrogatoriesto date(by FCC’s count in accordancewith Illinois SupremeRule 213(c)

(“Rule 213(c)”. Neitherof thesestatisticsis surprisingto FCC,which recognizesthat a great

dealof effort is requiredof thepartiesin a caselike this oneboth to conductandto respondto

discoverythat is necessary“for the purposeof ascertainingthe merits of the caseand thus

promotingeither oftheir settlementor a fair trial.” Williams v. A. E. StaleyMfg. andCo., 83 111.

2d 559, 566, 416 N.E.2d252, 256 (1981). Thus, giventhebasicnatureandmagnitudeof this

case,one mustrecognizethat both partieshave good reason,indeedan absolutenecessity,to

direct interrogatoriesto the otherparty in excessof the “30 interrogatoriesasa matterof right”

provisionofRule213(c).

FCC’s requestto direct its amendedthird, fourth, fifth andsixth set of interrogatoriesto

Statestandson its own merits. However,PCC believesthat it is important for the Hearing

Officer to understandthebackgroundagainstwhich FCCdirectedits original third, fourth, fifth

andsixth set of interrogatoriesto the Statewithout seekingleaveto do so. In short, the State

assertedits blanketobjectionto thoseinterrogatoriesasbeingin excessof the 30-interrogatory

limit; and FCC has withdrawn the interrogatoriesand hasnow moved for leave to direct

amendedsets to theState. Therefore,it shouldbe unnecessaryfor theHearingOfficer to resolve

the issuesof the whetherthe partieshad an agreementasto this subjectand, if so, what the

precisetermsof that agreementare in orderto rule on FCC’s pendingrequest.

Under thesecircumstances,PCCbelievesthat at the very beginningof this casethe

partiesagreedthat the 30-interrogatorylimit establishedby 35 III. Adm. Code 101.620(a)and

Rule213(c)would not applyin this case,giventhesizeof theeaseandthemyriadof issuesthat

exist in the case. (Affidavit Of StephenF. HedingerRelatingTo Motion For LeaveTo Serve

Interrogatories,datedJuly 14, 2003, ¶ 4) PCCfurtherbelievesthat the partiesconfirmedthat
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agreementin the courseof their attorneys’ discussionsof the State’smost recent set of

interrogatoriesdirectedto FCC. (Affidavit Of W.C. BlantonRelatingTo FCC’s Motion For

LeaveTo ServeInterrogatories,datedJuly 14,2003, ¶ 4)

FCCanticipatestheStatearguingthat thepartiesneverreachedany suchagreementand

that the Statewill support its contentionin this regardby its leadcounsel’sassertionsthat it is

herpractices(1) to memorializeany suchagreementin writing, and (2) to agreeonly to some

specificnumberof interrogatories,ratherthan leavingtheallowablenumberopen, in any such

agreement. However, the fact is that the State has directed a total of more than 700

interrogatoriesto FCC — eventhoughtheStateat no time hassoughtleaveof this Board to do

so. Query: Why the Statewould haveso grosslyexceededthe 30-interrogatorylimit of Rule

213(c)without obtainingleaveof theBoardif it consideredthat limit to be applicable?

FCCalsoanticipatestheStatearguingany agreementsthat it reachedwith FCCregarding

other sets of interrogatoriesdid not include a waiver of the State’sright to invoke the “30

interrogatorylimit provision” with respectto interrogatoriessubsequentlydirectedby FCC to the

State. Assuming,arguendo,that this is what the Statehad in mind when it senthundredsof

interrogatoriesto FCCwithoutseekingleave to do so, that clearlywasnot the understandingof

FCC’s attorneys. It alsoseemsan unlikely propositionfor a meetingof the mindsof the parties,

in that it meansthat FCCsimply acquIescedin theStatepropoundinghundredsofinterrogatories

to it, while atthesametime foregoingany reciprocalright to exceedthe30-interrogatorylimit.

Evenassumingfor thesakeof argumentthat no expressagreementbetweenthe parties

wasreachedin this regard,theStateshould not be allowedto enforcea 30-interrogatorylimit

againstFCC in thefaceof theStatehaving exceededthat limit nearly25 timesover asa matter

of fundamentalequity and fairness. This is clearlya gooseandgandersituation. TheStatehas
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alreadyenjoyedthe benefit of its interrogatories;it should now be requiredto addressFCC’s

interrogatorieson their merits.

B. TheInterrogatoriesSeekInformationThat Is SubjectTo Discovery.

All of theFCC interrogatoriesseekinformationthatis relevantto oneor moreissuesthat

have beenraised in this caseand/or information that is calculatedto lead to such relevant

information. Therefore,unlessa particularinterrogatoryis subjectto a valid objectionon some

othergrounds,theStatehasan obligationto providetheinformationsought. Section101.616(a).

Thereare five primaryissuesthat havebeenraisedin this casethat are addressedby the

FCCinterrogatories.5Thefirst issueis whetherCountsII and III of theState’scomplaintagainst

FCCin this casehavebeenbroughtand arebeingprosecutedby theAttorney Generalof Illinois

(“AG”) on his/herownbehalf,asthe Statealleges,orwhetherinsteadthoseCountsactuallyhave

beenbroughtand arebeingprosecutedby the AG on behalfof theIEPA. Thesecondissueis

how and to whatextenthasthequality of thegroundwaterthat is thesubjectof this matterbeen

adverselyaffectedby COCsgeneratedat PCC’smine that is thesubjectof this matter. Thethird

issue is whether“water pollution” within the meaningof that term as usedin the Illinois

EnvironmentalFrotectionAct (“Act”) hasoccurredin thegroundwaterthatis thesubjectof this

matterand/orwhetherFCC’s coal mining refusedisposalpracticesat the Mine actually have

createda “water pollution hazard”within themeaningof that termasusedin theAct asa result

of thegenerationof COCsat the Mine.6 Thefourth issueis closelyrelatedto the third issue,j~,

how seriousare the allegedexceedancesof applicablegroundwaterquality standardsallegedby

Theseare not all of the issuesthat havebeen raisedin this case,just the ones relevant to the PCC
interrogatories.

Under Section’12(a)and (d) of the Act, 415 ILCS 5/12(a)and (d), it is not merely the act of introducinga
pollutantinto the waters of Illinois that constituteswater pollution. Rather,as definedin theAct, waterpollution
is suchalterationof the physical,thermal,chemical,biological or radioactivepropertiesof any watersof the State,
or suchdischargeof anycontaminantinto any watersof the State,as will or is likely to createa nuisanceor render
such waters harmful or detrimental or injurious to public health,safety or welfare, or to domestic,commercial,
KC-11O1947.1’~
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the State,in that not everysubstancefor which a waterquality standardhasbeenpromulgated

posesthe samepotential risk of harm to the beneficialusesof groundwater. The fifth (and

broadest)issueis what is an appropriatepenalty to be i~nposeduponFCCif the violationsof the

Act allegedby the Statearefound to havebeenproven,which involves considerationof those

factsrelevant to thefactorsto be consideredunder415 ILCS 5/33(c)and5/42(h).7

Eachof the PCC interrogatorieshasbeennarrowly drawnto elicit informationand/or

documentseither relevant to one or more of theseissues,relating to some specific relevant

factual topic.8 A chart that identifies the issuesor topics as to which each of the FCC

interrogatoriesaddressesis attachedasAppendixA. In summary,the FCCinterrogatoriesare

properasa matterof substance,andFCCdoubtsthat theStatewill seriouslycontendotherwise

as to many, if any, of them if it is required to satisfy its generalobligation to respond to the

interrogatories.

C. PCC Will Be SeriouslyPrejudiced If It Cannot Obtain The Information
SoughtBy Its Interrogatories.

Given thenatureand magnitudeof theclaimsassertedagainstit by the State in this case,

therecanbe no reasonabledisputeof the propositionthat FCCwill be substantiallyprejudicedif

it is not permittedto obtain the informationsoughtby the FCCinterrogatoriesand discoverable

under Section 101.616(a). The issuesthat areaddressedby the interrogatoriesthat are the

industrial, agricultural, recreational,or other legitimate uses,or to livestock,wild animals,birds, fish, or other
aquaticlife. 415 ILCS 5/3.55.

Certain of the PCCinterrogatoriesrequirespecialcomment. First,someof the interrogatoriesmerelyseek
information from theStatethatis exactlythe samein natureasthat soughtby certainof theStatesinterrogatoriesto
FCC; theseare merelysendingthe Statesinterrogatoriesbackto it. Second,severalof the interrogatoriesarestated
soasto seekpreciselythesamesort of informationwith respectto eachof the five COCs,therebyperhapsgiving
the impressionthat respondingto thoseinterrogatoriesinvolvesfive timesthe effort thanis really thecase.

8 The numberof interrogatoriesin questionhere in largemeasurereflectsthe factthat manyof these

interrogatoriesarenarrowly drawnto obtainspecificand limited information. That is, ratherthanaskingtheState to
provideeverythingit knowsabouta particularsubjector topic via a singlebroadinterrogatory,FCChascreatedsets
of narrowly focusedinterrogatoriesdesignedto elicit only that informationpossessedby theStatewith respectto a
subjector topic of interestthat is relevantto oneor moreissuesin this caseor is designedto leadto the discoveryof
relevantevidence,
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subjectof this motion are fundamentaland significant in this case. Consequently,FCC is

entitled to obtainthe informationpossessedby theStatethat is relevantto thoseissuesandthat is

likely to leadto otherinformationthat is relevantto thbseissues. If FCCis not grantedleaveto

direct its interrogatoriesthat seekto elicit that informationupon the State,its ability to develop

andpresentits defensesto theState’sclaimsin this casewill be substantiallyand significantly

compromised.

As To First Issue

TheStatealonepossessestheinformation that will establishwhetherCountsH andIII of

the State’s Complaint againstFCC in this case indeed have been brought and are being

prosecutedby the AG on his/herown behalf,as the State alleges,or whetherinsteadthose

Countsactuallyhavebeenbroughtandare beingprosecutedby the AG on behalfof the IEPA.

UnlessFCC can obtain that information throughthe discoveryprocessin this case,it will be

deniedall opportunityto presentevidencein supportof its contentionthat theAG andthe IEPA

havehandledcertainof theclaims assertedby the StateagainstFCCin this caseso asto avoid

thosesubstantiveprovisionsof Section31 of the Act that the Board hasheld to bemandatory,

notmerelydirective,in nature.

As To Second.Third AndFourthIssues

In its Complaint,the Stateallegesthat FCC is responsiblefor introducingeachof the

COCsinto groundwaterat theMine in suchamountsasto causeconcentrationsat and nearthe

Mine to exceedthosethat the Stateallegesconstitutethe applicablewaterquality standardsfor

thosewatersat variouslocationsatvarioustimes. TheStatefurtherallegesin its Complaintboth

that this constitutes“water pollution” and that it provesthat PCC’scoalmining refusedisposal

practicesat the mine, which the State allegesto be the causeof thoseexceedances,therefore

constituteda threatof waterpollution. However, the State’sComplaintdoesnot containany
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allegationsasto why or how thoseexceedanceshave,will, or arelikely to createa nuisanceor

renderthegroundwaterin questionharmfulordetrimentalor injurious to public health,safetyor

welfare,or to any currentor potentialusesof that waterby humansorotherspecies.

FCCobviouslycannotdefenditself againsttheseStatecontentionswithout accessto the

informationpossessedby the Stateuponwhich the contentionshavebeenmade. Accordingly,

certainof the interrogatoriesthat are the subjectof this motion havebeendraftedto elicit that

information; and FCC will be denieda full and fair opportunity to defenditself againstthose

contentionsunlessit is allowedto obtaintheinformationsoughtby thoseinterrogatories.

As To Fifth Issue

Themostfundamentaltestof whetherState’scontentionsregardingtheegregiousnessof

FCC’s conductcomplainedof in this matter,the seriousnessof theenvironmentalconsequences

of that complained-ofconduct,the necessityof the remedialaction sought by the Statewith

respectto those environmentalconditions that have resultedfrom FCC’s complained-of

activities, and the severityof the sanctionsthat Stateseeksto haveimposedupon FCC with

respectto its allegedviolationsof theIllinois environmentallawsis how theStatehasaddressed

thosematterswith respectto otherpartiessimilarly situatedto FCCasto theseissues. TheState

alonepossessestheinformationby which thepositionsit hasassertedin this casecanbe testedin

this regard. This is not, asFCC expectsStateto contend,information that is relevantonly to

FCC’s now-stricken“equal protection”affirmative defense. Rather,it is information that goes

directly to the heartof fundamentalissuesin this caserelating to the seriousnessof FCC’s

allegedoffensesand what constitutesan appropriateresponseby the Stateto thosealleged

offenses.

Manyof the interrogatoriesthat arethesubjectof this motion relateto FCC’s reasonable

contentionthat theState’scharacterizationsof PCC’sconductasegregiousandthe consequences
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of FCC’scomplained-ofconductasconstitutingseriousenvironmentalharmarenot consistent

with the State’sresponsesto prior suchconducton the part of other partiesor the similar

consequencesof that conductby otherparties.9 Simil&rly, manyof the interrogatoriesthat are

subjectto this motion relateto FCC’s reasonablecontentionthat the Stateis seekingsanctions

againstFCC in this casethat aregrossly disproportionateto the sanctionsthat the Statehas

soughtandthat theBoardhasimposeduponotherpartiesfoundto havepermittedviolationsthat

aresimilar in natureandenvironmentalconsequenceasthoseallegedto havebeencommittedby

FCC in this case.

Therearenumeroussubjectsrelevant to FCC’s contentionof disparatetreatmenthere.

Some,butnot all, of the issuespresentedin this regardareasfollows;

• whetherFCC’scoalmining refusedisposalactivities atthe Mine areany different
thanthe disposalactivities carriedout by otheroperatorsduring the sametime
period;

• whetherthe regulatory regime applied to FCC’s coal mining refuse disposal
activitiesby the Stateagencieshavingjurisdictionover thoseactivities differed
from thoseagencies’handlingof othercoalmine operatorsduring thesametime
period;

• whetherthegenerationof COCsat the Mine and the associatedreleaseof those
COCsinto groundwaterat the Mine differedin natureand/ormagnitudefrom the
consequencesof othercoalmine operators’activitiesduring thesametime period;

• whethertheresponsesof theresponsibleStateagenciesto groundwaterconditions
at PCC’s Mine differed from thoseagencies’handlingof similar situationsat
otherminesduringthe sametime period;

~ For example, the State has made it clear in this case that it considersFCCs failure to install highly
impermeableliners in the excavationswhereit disposedof coal mine refuseat the Mine between1968 and 1993 to
constitute a serioustransgressionof FCCs responsibilitiesunder the applicableIllinois environmentallaws.
However, the Statehasacknowledgedboth that no coal mine operator in Illinois installedsucha liner for a coal
mine refuseareain Illinois until sometime after FCCs coalmine refusedisposalactivities at the Mine ceasedand
that throughouttheentiretime periodwhen PCCwasdisposingof coal mine refuseat the Mine, other Illinois coal

mine operatorswere disposingof coal mine refuseat their mines in exactly the samemanneras FCC was.
Therefore,a numberof the interrogatoriesthat are the subjectof this motion are designedto elicit information
regardingthe States treatmentof thosecoal mine operatorsother than FCC in order to testthe appropriatenessof
the Statestreatmentof PCCin this case.
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• why did LEPA so radicallychangeits approachto thesituationat FCC’s Mine in
themid-1990’s,comparedto the way it was managingthe situationat theMine
for many yearsprior; and how doesthat compareto the agency’sapproachto
similarsituationsat otherminesduring recentyears;

• whether IEFA applied different standardsin evaluatingFCC’s requestfor
establishmentof a groundwatermanagementzoneat theMine thanit hasto such
requestsmadeby otherpartiesallegedto havecausedviolations of Fart 620
groundwaterquality standards;

• whetherthe State hashandledother situations in which concentrationsof the
COCsin groundwaterthat servesasa sourceof public drinking watercomparesto
theState’shandlingof thegroundwatersituationat FCC’s Mine,

FCC, of course,haslimited informationregardingotherhistoricalcoalmining operations

in Illinois and evenless information regardinghistorical operationsof enterprisesthancoal

mining that haveresultedin the introductionof contaminantsor pollutantsinto Illinois waters

comparableto that allegedlycausedby FCCat the Mine. Similarly, FCChasextremelylimited

information available to it regardingeither the remedialmeasuresthat State hasin the past

requiredof partiesfound to be responsiblefor contaminationof Illinois groundwaterandwhat

sanctionshave beenimposedupon suchparties. However, the State possessesa wealthof

informationregardingthesematters,and all of that informationsatisfiesthe applicablestandard

for discoveryin this case. If FCCcannotobtain that information, it cannotprovethe validity of

its contentionsasto thesemattersat theadjudicatoryhearingin this case. The prejudiceto FCC

if it is deniedleaveto direct interrogatoriesto theStateto offer this informationis clear,

As To State-SelectedSubjects

A numberof the interrogatoriesthat are thesubjectof this motion seekto elicit the same

information possessedby theStateon certainsubjectsasthat whichthe Statehassoughtto elicit

from FCC via theState’sinterrogatoriesto FCC. As to theseinterrogatories,it is the Statewho

has initially deemedthe information sought to be relevant. In particular,certain of these

interrogatoriesseekto elicit thesameinformationpossessedby theStatewith respectto certain
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aspectsof coal mining operationsconductedby partiesotherthanFCC asthat which the State

hassoughtfrom FCCregardingits operationsvia the State’sinterrogatoriesdirectedto FCC. By

themeredirectionof thoseinterrogatoriesto FCC,theStatehasclearly indicatedthat it considers

FCC’s conductwith respectto thesemattersto raisegraveconcernsthat must be seriously

addressed.

By its interrogatoriesdirectedto the State with respectto thesematters,Feabodyis

merely seekingto elicit information regardingthe issue of whetherthe State hasexhibited

comparably grave concernregardingthe conduct of other coal mine operatorsthat is

indistinguishablefrom FCC’s in this regard.Accordingly,FCCwill obviouslybe prejudicedif it

cannotobtaintheinformationpossessedby theSateon thesesubjects.

ILL. CONCLUSION

For the reasonsstatedabove, FCC’s Motion should be grantedand FCC should be

grantedleaveto direct its amendedthird, fourth, fifth andsixth setsof interrogatoriesto the State

forthwith.

Date: July 14, 2003

Respectfullysubmitted,

PEABODY COAL COMPANY

By its attorneys

4/ C’ /~/n~Z~)
W. C. Blanton r
BLACKWELL SANDERSP P MARTIN LLF
Two PershingSquare,Suite 1000
2300Main Street
PostOffice Box 419777
KansasCity, Missouri 64141-6777
(816)983-8000(phone)
(816)983-8080(fax)
wblanton@blackwellsanders.com(e-mail)
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2601 SouthFifth Street
Springfield, IL 62703
(217)523-2753(phone)
(217)523-4366(fax)
hedinger@cityscape.net(e-mail)
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLE OF THE STATE OF ILLINOIS, )
)

Complainant, )
)

v. ) PCB 99-134
)

PEABODY.COALCOMPANY, aDelaware )
corporation, )

)
Respondent. )

PEABODY’S AMENDED THIRD SET OF JNTERROGATOEJES TO THE STATE

Respondent,Peabody Coal Company (“PCC”), hereby directs the following

interrogatoriesto Complainant,Peopleof the Stateof Illinois (“State”), to be answeredwithin

twenty-eight(28)daysofthereceipthereof.

INSTRUCTIONS

1. Unlessstatedotherwise,provide the informationsoughtby eachInterrogatory

with respectto thetimeperiodJanuary1, 1965 to present.

2. If youranswersto theseInterrogatoriesaresupportedby (or if an Interrogatory

inquiresasto theexistenceof) arecordof any type,kg., documents,photographs,notes,memos,

statements,investigativejournals,complaints,testresults,etc.,pleaseattacha copyof the same

to youranswersidentifyingwhich answereachrecordsupports.

3. TheseInterrogatoriesshall be deemedcontinuingso asto requiresupplemental

answersif you obtain further or supplementalinformationbetweenthe time answersto the

within Intervogatoriesarc servedand the time of hearing. If for any reasonyou areunableto
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answerany Interrogatoryin full, suchInterrogatoryshould be answeredto the extentpossible

andthereasonfor theinability to answerin full shouldbe clearlystated.

4. Verification underoathof all interrogatoryresponsesis required.

5. With respectto information which is withheld or not disclosedas requested

pursuantto theseinterrogatoriesdue to a claim of privilegeof non-disclosure,a statementshall

be providedby counselsettingforth asto eachsuchwithholding ornon-disclosure:

a. a brief descriptionof the natureand subjectmatterof and the reasonfor

withholdingor non-disclosureof the information;

b. thestatute,rule, decisionor otherbasiswhich is claimedto give rise to the

privilegeor any otherjustification for the non-disclosureor withholdingof

therequestedinformation.

6. If you exerciseyour option under Illinois SupremeCourt Rule213(e)to produce

certainof yourbusinessrecordsasyour “answer” to an interrogatoryset forth below,documents

submittedin responseto that requestshouldbe producedastheyare kept in theusualcourseof

your businessor organizedand labeledaccordingto the individual categoriesof theinterrogatory

to which the documentsrespond. If you choosethe latter method,(i) within eachgroup,the

documentsshould be arranged,to the extent possible,in chronologicalorder, and (ii) if any

documentis responsiveto morethanonecategory,you mayprovidea singlecopy indicatingthe

categoriesto which it is responsive,in lieu of providingmultiplecopies.

7. It is not PCC’s intention by theseinterrogatoriesto seek information that is

protectedby the attorney-clientprivilege or by thework productdoctrine. Therefore,all of the

interrogatoriesbelow should be construedas consistentwith that intention, even if an

interrogatory by its terms could be construedto seek to elicit such information,so that no
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objectionon thosegroundsis necessary.However, if you contendthat any documentsyou

possessthat contain informationresponsiveto theseinterrogatoriesasa matterof substanceare

privileged,thenpreparea privilegelog containingthefollowing information:

a. the nameof the author(s)of the documentand the employerof such

author(s);

b. thenameof eachrecipientofthedocument,including all personsto whom

a copy was sent and personswith knowledgeof the contentsof the

document,andeachrecipient’semployer;

c. the nameof each personwho participate in the preparationof the

document;

d. thenatureor subjectmatterof thedocument;

e. the dateon which the documentwas first created and the date the

documentbears,if different; and

1. thespecificbasisfor the privilege claimedwith respectto the document,

includingbut not limited to all factsrelied uponin supportof theclaim or

privilege, and the identity of all personshavingknowledgeof any facts

relatedto theclaimof privilege.

8. It is not PCC’s intention by theseinterrogatoriesto seek information that has

previouslybeenprovidedby the Statein its responsesto interrogatoriespreviouslydirectedto it

by PCC. Therefore,all of the interrogatoriesbelow shouldbe construedasconsistentwith that

intention, even if an interrogatoryby its terms could be construedto seekto elicit such

information,so that no objectionon thosegroundsis necessary.However,if you contendthat

any information soughtby any interrogatorybelow hasbeenpreviouslyprovided to PCC in
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responseto an interrogatorypreviouslydirectedto the State,identify the interrogatoryresponse

by which that informationwaspreviouslyprovidedto PCC.

DEFINITIONS

As usedherein,thewordsandphrasessetout belowshallhavethe meaningor meanings

asfollows:

1. “Act” meansthe Illinois EnvironmentalProtectionAct, 415 JLCS 5/1 ~

(1998).

2. “Board” meanstheIllinois Pollution ControlBoard.

3. “Attorney General”meansiheAttorneyGeneralof theStateof Illinois.

4. “Complaint” meansthe Third AmendedComplaint,filed by theStateon or about

October24, 2002.

5. “District” meanstheSalineValley ConservancyDistrict.

6. “Document”meanseachwriting and recordof everytype and descriptionin the

possession,control, undercontractwith or by, or in the custodyof the State,including, but not

limited to, correspondence,memoranda,stenographicor handwrittennotes,reports,manifests,

bills of lading, contracts,studies,books, pamphlets,retrievableelectronicdata, laboratory

analyses,picture or voice recordings,and shall meana copy wheretheoriginal is not in control

of the State. The term “document”meansand includeseachand every mediumupon which

information can be printed, or reproducedin any mannerby mechanicalmeans,by hand or

otherwise,that is or hasbeenin yourpossession,custodyor control or which will lead to the

discovery of the whereaboutsof a responsivedocument,including logs, e-mail records,

publications,photographs,recordingsof every kind or records, transcripts,cover sheets,

transmittal recordsof meetings,conferences,telephoneor othercommunications,diagrams,
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charts,computerprintouts,pictures,magazines,texts,videoor audiotapes,drawings,summaries

of telephoneconversations,summariesor reportsof investigationsor negotiations,andsketches,

every copy of suchwriting or recordwherethe original is not in your possession,custodyor

control, and everycopyof suchwriting or recordwheresuchcopy containsany commentaryor

notationswhatsoeverthatdo notappearin theoriginal, anddraftsof any of theforegoing.

7. “EnforcementAction” meansanyprocessinitiated eitherby TEPA or theAttorney

Generalagainstany personin which that personwasallegedto haveviolated any provisionof

theAct or the GPA andin which TEPA or theAttorneyGeneralat any time soughtthe imposition

againstthatpersonof somesanctionauthorizedby theAct or theGPA.

8. “Identification” or “identify” means:

a. As to an individual,statinghis or her:

i. Full andcustomarilyusednameor names;

ii. Presentbusinessor residentialaddress;and

iii. Every title, office, position, or other relationshipheld with the
State,bothcurrentlyand duringtherelevanttime period.

b. As to any “person”otherthanan individual, stating:

i. Its legalnameandanyothernamesusedby it;

ii. The form or manner of its organization(e.g., partnership,
corporation,etc.); and

iii. The Stateof its incorporation(if it is incorporated)andtheaddress
of its principal place of businessand identity of its Registered
Agent.

c. As to adocument,stating:

1. thedateof its creation;

ii. its authoror signatory;

iii. its addresseeandany otherrecipient;
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iv. its type or nature(e.g., letter, memorandum,etc.), including its

subjectmatter(whichshall be statedwith particularity);

v. theidentity andbusinessorhomeaddressof thecustodian;and

vi. thepresentlocationofthe document.

9. “IDNR” means the Illinois Departmentof Natural Resourcesand/or its

predecessoragency.

10. “GPA” meansthe Illinois GroundwaterProtectionAct, 415 ILCS 55/1 ~j

1 1. “IEPA” means the Illinois Environmental Protection Agency and/or its

predecessoragency.

12. “In thepossessionof’ meansin the physicalpossessionof, or underor subjectto

the control of or available to asto matterof right, the personor body namedor any personor

body subjectto the controlor directionof suchpersonor body in regardto therecordor item

named.

13. “NOV I” meansNoticeof Violation M-1997-0001Oissuedto PCCby IEPA on or

aboutJanuary28, 1997.

14. “NOV II” meansNotice of Violation M-1997-00133issuedto PCC by JEPAon

or aboutDecember23, 1997.

15. “0MM” meansthe Office of Mines and Minerals of the IDNR and/or its

predecessoragency.

16. “FCC” means PeabodyCoal Company, its divisions, subsidiaries,related

companiesor corporations,predecessors,successors,and all presentand former officers,

directors,agents,attorneys,employeesandall other personsactingor purporting to act on behalf

of them.
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17. “Predecessoragency”meansany agencyor subdivisionof the Stateof Illinois that

at somepoint in time prior to thecreationof an existingStateAgencyhadsubstantiallythesame

responsibilitiesastheexisting StateAgency, specificallyincluding responsibilityfor thematter

that is thesubjectof arequestset forth below.

18. “Related to” or “relating to” means directly or indirectly, mentioning or

describIng,consistingof, pertainingto, beingconnectedwith, reflectingupon, or havingany

logical or factualconnectionwith astatedmatter.

19. “Relied upon” meansbeing or havingbeen dependedupon or referredto in

relationto thematterat issue.

20. “State Agency” meansany stateagencyasthat termis definedin 30 ILCS 5/1-7.

21. “The State” meansComplainant,Peopleof theStateof Illinois, in the contextof

referencesto partiesto this case. In all othercontexts,“the State”hasthesamemeaningasthe

word “you” asdefinedimmediatelybelow.

22. “WQS” meanswaterquality standard(s).

23. “You” meansthe State of Illinois, its agencies,and their respectiveofficers,

agents,employees,representatives,or any otherpersonor personsacting for, or purportedly

actingon behalfof or in concertwith them, individually and collectively; and “your” meansthe

possessiveof “you.”

CONSTRUCTION

1. In construingtheserequests:

a. The singular shall include the plural and the plural shall include the

singular;
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b. A masculine,feminine or neutral pronounshall not exclude the other

genders;

c. The terms “and” as well as “or” shall be construeddisjunctively or

conjunctivelyas “and/or” or asotherwisenecessaryin order to bring

within thescopeof theInterrogatoryall responseswhich might otherwise

be construedto be outsideits scope.

2. It is not PCC’s intention by these Interrogatoriesto seek information that is

protectedby the attorney-clientprivilegeor by the work productdoctrine. Therefore,all of the

Interrogatoriesbelowshouldbe construedconsistentwith that intention,evenii an Interrogatory

by its termscould be construedto seekto elicit suchinformation, sothat no objectionon that

basisis required.

INTERROGATORIIES

INTERROGATORY NO. 1 Statethe full name,occupation,title andbusinessaddress

ofthe personorpersonsprovidinginformationin responseto theseInterrogatories,including all

individuals respondingon behalfof any personwho is notan individual, and indicatewhich

personor personansweredeachInterrogatory.

RESPONSE:

INTERROGATORY NO. :2 State the name,addressand phone numberof each

witnesswho will testify on behalfof the Stateat thehearingof this matterand statethe subject

matterof eachwitness’ testimony.

RESPONSE:
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INTERROGATORY NO. :3 As to any controlled expertwitness who will offer

opiniontestimonyon behalfof theStateat thehearingof this matter:

a. Describein detail the subjectmatteron which thewitnessis expectedto

testify;

b. Provide and describein detail the conclusionsand/or opinions of the

witnessandthebasistherefore,including reportsof thewitness,if any;

c. Describein detail thequalificationsof thewitness,andidentify whethera

curriculumvitaeand/orresumeis availablefor thewitness;and

d. Identify all documentsand other things that provide the basis for the

witness’sopinions,or on whichthewitnessrelied in developinghis or her

opinions.

RESPONSE:

INTERROGATORY NO. 4As to any independentexpert witness who will offer

opiniontestimonyon behalfof theStateat theheadngof this matter:

a. Describein detail the subjectmatteron which thewitnessis expectedto

testify;

b. Provide and describein detail the conclusionsand/oropinions of the

witnessandthebasistherefore,including reportsof thewitness,if any;

c. Describein detail thequalificationsof thewitness,and identify whethera

curriculumvitae and/orresumeis availablefor thewitness;and
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d. Identify all documentsand other things that provide the basis for the

witness’sopinions,or on which thewitnessrelied in developinghis or her

opinions.

RESPONSE:

INTERROGATORY NO. S To the extentyou havenot alreadydone so, statethe

names,addressand phonenumbersof all personsknownto the State,otherthantheindividuals

identifiedin responseto the threeprecedingInterrogatories,who arelikely to havediscoverable

informationrelevantto mattersat issuein this lawsuit and to all allegationscontainedwithin the

Complaint,and includewith eacha statementof thesubjectmatterof suchknowledge.

RESPONSE:

KC-l1O3924-1~ 10
2597/3



INTERROGATORY NO. 6 Describewith particularity the relationshipbetweenthe

Stateand ThomasA. Prickett with respectto theState’sinvestigationof themattersthat arethe

subjectof this proceeding,the State’sanalysisof the groundwatersystemnear the Mine, the

State’sdeterminationand evaluationof waterquality in the groundwaternearthe Mine, the

State’sprosecutionof this action, and any other aspectof this matter;and identify every

documentrelated in any way to the State’s relationshipwith Mr. Prickett in this regard,

specifically including all reportsand otherdocumentspreparedby Mr. Pricketton behalfof the

District, theState,oranyotherpersonthat addressin anywayanyaspectof themattersthat are

thesubjectof theComplaintor otherwiserelatingin any way to this matter.

RESPONSE:

INTERROGATORY NO. U Identify all personsacting on behalf of JEPA and all

personsactingon behalfof theAttorneyGeneralin connectionwith IEPA’s referralof NOV I to

theAttorneyGeneral.

RESPONSE:

INTERROGATORY NO. 8 Identify all personsacting on behalf of JEPA and all

personsactingon behalfof the AttorneyGeneralin connectionwith IEPA’ s referralof NOV II

to theAttorneyGeneral.

RESPONSE:
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INTERROGATORY NO. 9 Identify all personsacting on behalf of JEPA and all

personsacting on behalfof the Attorney General in connectionwith IEPA’s provision of

documentsto the Attorney General relating to the allegationsset forth in CountII of the

Complaint.

RESPONSE:

INTERROGATORY NO. 10 Identify all personsacting on behalfof IRPA and all

personsacting on behalf of the Attorney Generalin connectionwith JEPA’s provision of

documentsto the Attorney General relating to the allegationsset forth in CountIII of the

Complaint.

RESPONSE:

INTERROGATORY NO. 11 Identify all personsacting on behalfof IEPA and all

personsactingon behalfof theAttorney Generalin connectionwith IEPA’s provisionof other

documentsto theAttorney Generalrelatingto themattersthat arethesubjectof theComplaintor

otherwiserelatingto this matter.

RESPONSE:
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INTERROGATORY NO. 12 Identify all personsacting on behalfof the Attorney

Generaland all personsacting on behalfof TEPA in connectionwith the determinationby the

Stateto assertCountII of theComplaint.

RESPONSE:

INTERROGATORY NO. 13 Identify all personsacting on behalf of the Attorney

Generaland all personsactingon behalfof EPA in connectionwith the determinationby the

Stateto assertCountIII of theComplaint.

RESPONSE:
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Date: July 14, 2003

PEABOpY COAL COMPANY

By its attorneys

Cw. C. AIanton
BLACKWELL SANDERS4’EPERMARTIN LLP
Two PershingSquare,Suite1000
2300Main Street
PostOffice Box 419777
KansasCity, Missouri 64141-6777
(816) 983-8000(phone)
(816)983-8080(lax)

wb1anton@b1ackwe11sanders.com(e-mail)~Stephen ethnger
HEDINGERLAW OFFICE
2601 SouthFifth Street
Springfield, IL 62703
(217)523-2753(phone)
(217)523-4366(fax)
hedinger@cityscape.net(e-mail)
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BEFORE THE ILLINOIS POLLUTION CONTROL BOAR])

PEOPLE OF THE STATE OFILLINOIS, )
)

Complainant, )
)

v. ) PCB 99-134
)

PEABODY COAL COMPANY, a Delaware )
corporation, )

)
Respondent. )

PEABODY’S AMENDED FOURTh SET OF INTERROGATORIES TO THE STATE

Respondent,PeabodyCoalCompany,through its undersignedattorneys,herebydirects

the following interrogatoriesto Complainant,Peopleof the Stateof Illinois, to be answered

withh~twenty-eight(28)daysof the receipthereof.

INSTRUCFIONS

1. Unlessstatedotherwise,provide the informationsoughtby eachInterrogatory

with respectto thetimeperiodJanuary1, 1965 to present.

2. If your answersto theseInterrogatoriesaresupportedby (or if an Interrogatory

inquiresasto theexistenceof) arecordof any type,~ documents,photographs,notes,memos,

statements,investigativejournals,complaints,testresults,etc.,pleaseattacha copyof thesame

to your answersidentifyingwhich answereachrecordsupports.

3. TheseInterrogatoriesshall be deemedcontinuingso asto requiresupplemental

answersif you obtain further or supplementalinformation betweenthe time answersto the

within Interrogatoriesareservedand the time of hearing. If for any reasonyou areunableto
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answerany Interrogatoryin full, suchInterrogatoryshould be answeredto the extentpossible

andthereasonfor theinability to answerin full shouldbe clearlystated.

4. Verification underoathof all interrogatoryresponsesis required.

5. With respectto information which is withheld or not disclosedas requested

pursuantto theseinterrogatoriesdue to a claim of privilege of non-disclosure,a statementshall

be providedby counselsettingforth asto eachsuchwithholding ornon-disclosure:

a. a brief descriptionof the natureand subjectmatterof and the ieasonfor

withholding or non-disclosureof the information;

b. thestatute,rule, decisionor otherbasiswhich is claimedto give rise to the

privilegeor anyotherjustification for the non-disclosureor withholdingof

therequestedinformation.

6. II you exerciseyour optionunder Illinois SupremeCourt Rule213(e) to produce

certainof yourbusinessrecordsasyour “answer” to an interrogatoryset forth below, documents

submittedin responseto that requestshouldbe producedas theyare kept in theusualcourseof

yourbusinessor organizedandlabeledaccordingto the individualcategoriesof theinterrogatory

to which the documentsrespond. If you choosethe lattermethod,(i) within eachgroup, the

documentsshould be arranged,to the extentpossible,in chronologicalorder, and (ii) if any

documentis responsiveto morethanonecategory,you may provide a single copy indicatingthe

categoriesto which it is responsive,in lieu of providingmultiple copies.

7. It is not PCC’s intention by theseinterrogatoriesto seek infdrmation that is

protectedby theattorney-clientprivilegeor by the work productdoctrine. Therefore,all of the

interrogatoriesbelow should be construedas consistentwith that intention, even if an

interrogatoryby its terms could be construedto seek to elicit such information, so that no
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objectionon thosegroundsis necessary.However, if you contendthat any documentsyou

possessthat containinformation responsiveto theseinterrogatoricsasa matterof substanceare

privileged,thenpreparea privilege log containingthefollowing information:

a. the name of the author(s)of the documentand the employerof such

author(s);

b. thenameof eachrecipientof thedocument,includingall personsto whom

a copy was sent and personswith knowledgeof the contentsof the

document,andeachrecipient’semployer;

c. the nameof eachpersonwho participate in the preparationof the

document;

d. the natureor subjectmatterof thedocument;

e. the date on which the documentwas first createdand the date the

documentbears,if different;and

1. the specific basisfor the privilege claimedwith respectto the document,

including but not limited to all factsrelieduponin supportof theclaim or

privilege, and the identity of all personshaving knowledgeof any facts

relatedto theclaim of privilege.

8. It is not PCC’s intention by theseinterrogatoriesto seekinformation that has

previouslybeenprovidedby the Statein its responsesto interrogatoriespreviouslydirectedto it

by PCC. Therefore,all of the interrogatoriesbelowshouldbe construedasconsistentwith that

intention, even if an interrogatoryby its terms could be construedto seekto elicit such

information,so that no objectionon those groundsis necessary.However,if you contendthat

any information soughtby any interrogatorybelow hasbeenpreviously providedto PCC in
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responseto an interrogatorypreviouslydirectedto the State,identify the interrogatoryresponse

by which that informationwaspreviouslyprovidedtoPCC.

DEFINITIONS

As usedherein,the wordsand phrasessetout belowshallhavethemeaningor meanings

asfollows:

1. “Act” meansthe Illinois EnvironmentalProtectionAct, 415 ILCS 5/1 et seq.

(1998).

2. “Board” meanstheIllinois Pollution ControlBoard.

3. “Chemicalof concern”meanschloride,iron, manganese,sulfate,or TDS.

4. “Coal mining” or “Mining of coal” meanstheexcavationandextractionof natural

undergroundcoaldepositsby theuseof any mechanicaloperation.

5. “Coal mining refuse”meansgob, coal, rock, slate,shale,mill tailings, boney,

clay,pyritesand otheruninerchantablesolid or slurry materialintendedto be discardedwhich is

connectedwith the cleaningand preparationof mined materialsat a preparationplant or

washery.

6. “District” meanstheSalineValley ConservancyDistrict.

7. “District’s ProductionWells” meansthosewells designatedby the District as

Well No. 1, Well No. 2, Well No. 3, Well No. 4, Well No. 5, and Well No. 6, locatedin Gallatin

County, Illinois by which the District extractsor formerly extractedgroundwaterwhich is

processedat its treatmentfacility for distributionto its customers.

8. “Document” meanseachwriting and record of every type and descriptionin the

possession,control, undercontractwith or by, or in thecustodyof theState,including, but not

limited to, correspondence,memoranda,stenographicor handwrittennotes,reports,manifests,

KC-1103925.1”
2597/3



bills of lading, contracts,studies,books, pamphlets,retrievable electronicdata, laboratory

analyses,picture or voicerecordings,andshallmeana copy wheretheoriginal is not in control

of the State. The term“document”meansand includeseachand every mediumuponwhich

information can be printed, or reproducedin any mannerby mechanicalmeans,by handor

otherwise, that is or hasbeenin your possession,custodyor control or which will leadto the

discoveryof the whereaboutsof a responsivedocument,including logs, e-mail records,

publications, photographs,recordingsof every kind or records, transcripts,cover sheets,

transmittal recordsof meetings,conferences,telephoneor othercommunications,diagrams,

charts,computerprintouts,pictures,magazines,texts,videoor audiotapes,drawings,summaries

of telephoneconversations,summariesor reportsof investigationsornegotiations,andsketches,

everycopy of suchwriting or recordwherethe original is not in your possession,custodyor

control, and everycopyof suchwriting or recordwheresuchcopycontainsany commentaryor

notationswhatsoeverthat do not appearin theoriginal, anddraftsof any of theforegoing.

9. “Finishedwater” meanswaterdistributed to a public water supply operator’s

customer.

10. “GPA” meanstheIllinois GroundwaterProtectionAct, 415 ILCS 55/1 ~i seq.

1 1. “Groundwater”meansany groundwateras that term is defined in 415 ILCS

55/3(g).

12. “Identification” or “identify” means:

a. As to an individual, statinghis or her:

i. Full andcustomarilyusednameor names;

ii. Presentbusinessor residentialaddress;and

iii. Every title, office, position, or other relationshipheld with the
State, both currently andduringtherelevanttime period.
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b. As to any “person”otherthanan individual, stating:

1. Its legal nameandany othernamesusedby it;

ii. The form or manner of its organization(e.g., partnership,
corporation,etc.); and

iii. TheStateof its incorporation(if it is incorporated)andtheaddress
of its principal place of businessand identity of its Registered
Agent.

c. As to a document,stating:

i. thedateof its creation;

ii. its authoror signatory;

iii. its addresseeand any otherrecipient;

iv. its type or nature(e.g., letter, memorandum,etc.), including its
subjectmatter(which shall be statedwith particularity);

v. the identity andbusinessor homeaddressof thecustodian;and

vi. thepresentlocationof thedocument.

13. “IDNR” means the Illinois Departmentof Natural Resourcesand/or its

predecessoragency.

14. “IEPA” means the Illinois Environmental Protection Agency and/or its

predecessoragency.

15. “In the possessionof’ meansin the physicalpossessionof, or underor subjectto

the control of or availableto asto matterof right, thepersonor body namedor any personor

body subjectto thecontrol or directionof suchpersonor body in regardto therecord or item

named.

16. “Mine” meansPCC’sEagleNo. 2 Mine, an undergroundcoalmine, including the

surfaceareathereof, locatedapproximatelyone mile northwestof Shawneetown,Illinois in

GallatinCounty,Illinois.
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17. “Near theMine” meanstwo miles or lessin distancefrom any propertyboundary

of theMine.

18. “0MM” meansthe Office of Mines and Minerals of the IDNR and/or its

predecessoragency.

19. “Part 620 Standards”meansthe WQS establishedby 35 III. Adm. Code,

SubtitleC, Part620, SubpartD.

20. “PCC” meansPeabodyCoal Company, its divisions, subsidiaries,related

companiesor corporations,predecessors,successors,and all presentand former officers,

directors,agents,attorneys,employeesandall otherpersonsactingor purportingto act on behalf

ofthem.

21. “Person”meansany personasthat termis definedin Section3.26of theAct, 415

ILCS 5/3.26 (1998).

22. “Predecessoragency”meansany agencyor subdivisionof the Stateof Illinois that

atsomepoint in time prior to thecreationof an existing State Agencyhad substantiallythesame

responsibilitiesas the existing State Agency, specifically including responsibilityfor thematter

that is thesubject of arequestset forth below.

23. “Raw water” meansgroundwaterextractedby the District’s ProductionWells

prior to any treatment.

24. “Refusedisposalarea”meansany land usedfor dumping,storageor disposalof

coalrefusewhich is intendedto serveaspermanentdisposalof suchmaterial.

25. “Related to” or “relating to” means directly or indirectly, mentioning or

describing,consistingof, pertainingto, beingconnectedwith, reflectingupon, or havingany

logicalor factualconnectionwith a statedmatter.
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26. “Relied upon” meansbeing or having beendependedupon or referredto in

relationto the matterat issue.

27. “StateAgency” meansany stateagencyasthat term is definedin 30 ILCS 5/1-7.

28. “TDS” meanstotal dissolvedsolids.

29. “TheState” meansComplainant,Peopleof theStateof illinois, in the contextof

referencesto partiesto this case. In all othercontext, “The State”hasthe samemeaningasthe

word “you” asdefinedimmediatelybelow.

30. “TreatmentFacility” meanstheDistrict’s facility locatedin Shawneetown,Illinois

at which water obtainedby the operationof theDistrict’s productionwells is treatedprior to its

distribution to theDistrict’s customers.

31. “WQS” meanswaterquality standard(s).

32. “You” meansthe State of Illinois, its agencies,and their respectiveofficers,

agents,employees,representatives,or any otherpersonor personsactingfor, or purportedly

actingon behalfof or in concertwith them,individually and collectively; and“your” meansthe

possessiveof “you.”

CONSTRUCTION

1. In construingtheserequests:

a. The singular shall include the plural and the plural shall include the

singular;

b. A masculine,feminine or neutral pronounshall not exclude the other

genders;

c. The terms “and” as well as “or” shall be construeddisjunctively or

conjunetively as “and/or” or asotherwisenecessaryin order to bring
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within thescopeof theInterrogatoryall responseswhich might otherwise

be construedto be outsideits scope.

2. It is not PCC’s intention by these Interrogatoriesto seek information that is

protectedby theattorney-clientprivilege or by thework productdoctrine. Therefore,all of the

Interrogatoriesbelow shouldbe construedconsistentwith that intention,evenif an Interrogatory

by its termscould be construedto seekto elicit suchinformation, sothat no objectionon that

basisis required.

D4TERROGATORJES

INTERROGATORY NO. t Statethefull name,occupation,title and businessaddress

of thepersonor personsprovidinginformation in responseto theseinterrogatories,including all

individuals respondingon behalfof any personwho is not an individual, and indicatewhich

personor personansweredeachinterrogatory.

RESPONSE:

INTERROGATORY NO. 2 To the extent you havenot alreadydone so, statewith

specificity all possible adversehealth effectscausedby the ingestion of drinking water

containingsulfates,and for eachsuchpossibleadversehealtheffect stated,further statethe

concentrationsof sulfatesin drinking waterat which the possibleadversehealth effect may

occur,and identify eachdocumentand othersourceof information upon which youransweris

based.

RESPONSE:
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INTERROGATORY NO. 3 To the extentyou have not alreadydoneso, statewith

specificity all possible adversehealth effects causedby the ingestion of drinking water

containingchlorides,and for eachsuchpossibleadversehealtheffect stated,further statethe

concentrationsof chloridesin drinking water at which the possibleadversehealtheffectmay

occur,and identify eachdocumentandother sourceof informationuponwhich your answeris

based.

RESPONSE:

INTERROGATORY NO. 4 To the extentyou havenot alreadydone so, statewith

specificity all possible adversehealth effects causedby the ingestion of drinking water

containingTDS, and for eachsuch possibleadversehealth effect stated,further statethe

concentrationsof TDS in drinking water at which the possibleadversehealtheffect may occur,

andidentify eachdocumentandothersourceof informationuponwhich youransweris based.

RESPONSE:

INTERROGATORY NO. 5 To the extent you havenot alreadydoneso, statewith

specificity all possibleadversehealth effectscausedby the ingestion of drinking water

containingiron, and for eachsuchpossibleadversehealth effect stated,further state the

concentrationsof iron in drinking waterat which thepossibleadversehealtheffectmay occur,

and identify eachdocumentand othersourceof informationuponwhich youransweris based.

RESPONSE:

KC-lIO3925~1~ 10
2597/3



INTERROGATORY NO. 6 To the extent you have not alreadydone so, statewith

specificity all possible adversehealth effects causedby the ingestion of drinking water

containingmanganese,and for eachsuchpossibleadversehealtheffect stated,furtherstatethe

concentrationsof manganesein drinking waterat which the possibleadversehealtheffect may

occur,and identify eachdocumentand othersourceof information uponwhich youransweris

based.

RESPONSE:

INTERROGATORY NO. 7 Identify all publicationsnot previouslyproducedissued

by a State Agency and all other documentsnot previously producedeither createdby or

otherwisein the possessionof a StateAgency that containsummariesof water quality data

pertainingto groundwaterthat constitutesapublic watersupplysourcein Illinois.

RESPONSE:

INTERROGATORY NO. 8 Identify all other publicationsnot previouslyproduced

issuedby a StateAgencyandall otherdocumentsnot previouslyproducedeithercreatedby or in

thepossessionof a StateAgencythat containsummariesof Illinois groundwaterquality data.

RESPONSE:
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INTERROGATORY NO. 9 Has the Statemadeanyeffort to determinethe direction

and/orrateof groundwaterflow nearthe Mine? If. so, stateeachdetermination,identify each

personinvolved in theprocessof eachsuchdeterminationbeing made,and statethe basesfor

eachsuchdetermination. To the extentyou have not alreadydone so, identify the owner,

location,and dateof installationof eachwelt formerly or currently in existencenearthe Mine.

For eachsuchwell, statethe purposeof the well and stateall waterquality dataobtainedby

analysesof samplesof groundwaterobtainedfrom thewell.

RESPONSE:

INTERROGATORY NO. 10 State the backgroundlevel of sulfatesin groundwater

nearand upgradientfrom theMine neartheMine and statewith specificity thebasisfor your

answer.

RESPONSE:

INTERROGATORY NO. 11 Statethe backgroundlevel of chloridesin groundwater

nearand upgradientfrom theMine nearthe Mine and statewith specificity thebasisfor your

answer.

RESPONSE:
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INTERROGATORY NO. 12 Statethebackgroundlevel of TDS in groundwaternear

andupgradientfrom theMine neartheMine andstatewith specificitythebasisfor youranswer.

RESPONSE:

INTERROGATORY NO. 13 Statethe backgroundlevel of iron in groundwaternear

andupgradientfrom the Mine neartheMine andstatewith specificitythebasisfor youranswer.

RESPONSE:

INTERROGATORY NO. 14 Statethebackgroundlevel of manganesein groundwater

from theMine nearandupgradientfrom the Mine near the Mine and statewith specificity the

basisfor youranswer.

RESPONSE:

INTERROGATORY NO. 15 What are the usesand potential usesof groundwater

locatedatandneartheMine?

RESPONSE:

INTERROGATORY NO. k6 For each use and potential use of the groundwater

locatedat andneartheMine identifiedin youranswerto Interrogatory15, statewhetherthat use

hasbeen precluded,adverselyaffected,or threatenedto be adverselyaffected by sulfates
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generatedwithin a coal mining refusedisposalareaat the Mine. II your answerto the this

Interrogatoryis affirmative,statespecificallyall factsuponwhich youransweris based.

RESPONSE:

INTERROGATORY NO. k7 For each use and potential use of the groundwater

locatedat and near the Mine identified in youranswerto Interrogatory15, statewhether that use

has been precluded,adverselyaffected,or threatened to be adverselyaffectedby chlorides

generatedwithin a coal mining refusedisposalareaat the Mine, If your answerto the this

Interrogatoryis affirmative, statespecificallyall factsuponwhich youransweris based.

RESPONSE:

INTERROGATORY NO. 18 For each use and potential use of the groundwater

located at and near the Mine identified in your answer to Interrogatory15, statewhether that use

has beenprecluded,adverselyaffected, or threatened to be adverselyaffected by TDS generated

within a coal mining refusedisposalareaat theMine. If your answerto the this Interrogatoryis

affirmative, statespecificallyall factsuponwhich your answeris based.

RESPONSE:

INTERROGATORY NO. t9 For each use and potential useof the groundwater

locatedat andneartheMine identifiedin youranswerto Interrogatory15, statewhetherthat use

hasbeenprecluded,adverselyaffected,or threatenedto be adverselyaffectedby iron generated
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within a coal mining refusedisposalareaat the Mine. If youranswerto thethis Interrogatoryis

affirmative,statespecificallyall factsuponwhich youransweris based.

RESPONSE:

INTERROGATORY NO. 20 For each use and potential use of the groundwater

located at and neat the Mine identifiedin your answer to Interrogatory15, statewhether that use

has been precluded,adverselyaffected, or threatened to be adverselyaffectedby manganese

generatedwithin a coal mining refusedisposalareaat the Mine. If your answerto the this

Interrogatoryis affirmative,statespecifically all factsuponwhich youransweris based.

RESPONSE:

INTERROGATORY NO. 21 Identify eachdocumentnot previously producedthat

contains information regardingthepossibleadverse health effectsof sulfates relied uponby the

Board in connectionwith its promulgationof the Part 620 Standards.

RESPONSE:

INTERROGATORY NO. 22 Identify eachotherdocumentnot previouslyproduced

that containsinformationregardingthepossibleadversehealtheffectsof sulfatesrelieduponby

theBoard in connectionwith its promulgationof thePart 620 Standards.

RESPONSE:
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INTERROGATORY NO. 23 Identify eachdocumentnot previouslyproducedthat

containsinformationregardingthe possibleadversehealtheffectsof chloridesconsideredby the

Board in connectionwith its promulgationof thePart620 Standards.

RESPONSE:

INTERROGATORY NO. 24 Identify eachdocumentnot previouslyproducedthat

containsinformationregardingthepossibleadversehealtheffectsof chloridesrelied uponby the

Boardin connectionwith its promulgationof thePart620 Standards.

RESPONSE:

INTERROGATORY NO. 25 Identify eachdocumentnot previouslyproducedthat

containsinformationregardingthe possibleadversehealtheffectsof TDS consideredby the

Boardin connectionwith its promulgationofthePart620 Standards.

RESPONSE:
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INTERROGATORY NO. 26 Identify eachdocumentnot previously producedthat

containsinformation regardingthe possibleadversehealtheffectsof TDS consideredby the

Boardin connectionwith its promulgationof thePart620 Standards.

RESPONSE:

INTERROGATORYNO. 2? Identify eachdocumentnot previouslyproducedrelied

uponby the Board in evaluatingthetechnicalfeasibility and economicreasonablenessof coal

mineoperatorscomplyingwith thePart620 Standardsin light of existingphysicalconditionsat

andnearexistingcoalmine refusedisposalareas.

RESPONSE:

INTERROGATORY NO. 28 Has the District at any time treatedrawwater obtained

from its productionwells by any methodthat resultsin an increasedconcentrationof sulfatesin

theDistrict’s finishedwaterascomparedto that existing in the pm-treatedraw water? If so,

describeeachsuchmethodand statewheneachsuchmethodwasemployedby the District and

describeany action takenby the State to monitor, prohibit, or limit the District’s treatment

methodin this regard.

RESPONSE:
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Date: July 14, 2003

PEABODY COAL COMPANY

By its attorneys

W. C. Blanton ~fy S~4C
BLACKWELL SANDERSPEPERMARTIN LU’
Two PershingSquare,Suite1000
2300Main Street
PostOffice Box 419777
KansasCity, Missouri 64141-6777
(816)983-8000(phone)
(816)983-8080(fax)
wblanton@bIackwellsanders.com(e-mail)

Stephen Fledinger
HEDINGERLAW OFFICE
2601 SouthFifth Street
Springfield,IL 62703
(217) 523-2753(phone)
(217) 523-4366 (fax)
hedinger@cityscape.net(e-mail)

KC-11O3925-1~ 18
2597/3



EXHIBIT C

ICC.2095222-1”
2597/3



BEFORE TUE ILLINOIS POLLUTION CONTROL BOARD

PEOPLE OF THE STATE OF ILLINOIS, )
)

Complainant, )
)

v. ) PCB 99-134
)

PEABODY COAL COMPANY, a Delaware )
corporation, )

)
Respondent. )

PEABODY’S AMENDED FIFTH SET OF INTERROGATORIES TO THE STATE

Respondent,PeabodyCoal Company,throughits undersignedattorneys,herebydirects

the following interrogatoriesto Complainant,Peopleof the Stateof Illinois, to be answered

within twenty-eight(28)daysof thereceipthereof.

INSTRUCTIONS

1. Unlessstatedotherwise,provide the information soughtby eachInterrogatory

with respectto thetime periodJanuary1, 1965 to present.

2. If youranswersto theseInterrogatoriesaresupportedby (or if an Interrogatory

inquiresasto theexistenceof) arecordof any type,~ documents,photographs,notes,memos,

statements,investigativejournals,complaints,testresults,etc.,pleaseattacha copyof the same

to youranswersidentifying whichanswereachrecordsupports.

3. TheseInterrogatoriesshall be deemedcontinuingso asto requiresupplemental

answersif you obtain further or supplementalinformationbetweenthe time answersto the

within Interrogatoriesare servedand the time of hearing. If for any reasonyou are unableto
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answerany Interrogatoryin full, suchInterrogatoryshould be answeredto the extentpossible

andthereasonfor the inability to answerin full shouldbe clearly stated.

4. Verification underoathof all interrogatoryresponsesis required.

5. With respectto informationwhich is withheld or not disclosedas requested

pursuantto theseinterrogatoriesdue to a claim of privilege of non-disclosure,a statementshall

be providedby counselsettingforth asto eachsuchwithholdingornon-disclosure:

a. a brief descriptionof the natureand subjectmatterof and the reasonfor

withholdingor non-disclosureof theinformation;

b. the statute,rule, decisionorotherbasiswhich is claimedto giverise to the

privilegeor anyotherjustification for thenon-disclosureorwithholding of

the requestedinformation.

6. If you exerciseyouroptionunder Illinois SupremeCourt Rule 213(e)to produce

certainof yourbusinessrecordsasyour “answer” to an interrogatoryset forth below,documents

submittedin responseto that requestshould be producedasthey arekept in the usualcourseof

yourbusinessor organizedandlabeledaccordingto the individual categoriesof the interrogatory

to which the documentsrespond. If you choosethe latter method,(i) within eachgroup,the

documentsshould be arranged,to the extentpossible,in chronologicalorder, and (ii) if any

documentis responsiveto morethanonecategory,you mayprovidea singlecopy indicatingthe

categoriesto which it is responsive,in lieu ofprovidingmultiple copies.

7. It is not PCC’s intention by theseinterrogatoriesto seekinfoimation that is

protectedby theattorney-clientprivilegeor by the work productdoctrine. Therefore,all of the

interrogatoriesbelow should be construedas consistentwith that intention, even if an

interrogatoryby its terms could be construedto seekto elicit such information, so that no
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objection on thosegroundsis necessary.However, if you contendthat any documentsyou

possessthat containinformation responsiveto theseinterrogatoriesasa matterof substanceare

privileged,thenprepareaprivilege log containingthefollowing information:

a. the name of the author(s)of the documentand the employerof such

author(s);

b. thenameof eachrecipientof thedocument,includingall personsto whom

a copy was sent and personswith knowledgeof the contentsof the

document,andeachrecipient’semployer;

c. the nameof each personwho participate in the preparationof the

document;

d. thenatureor subjectmatterofthedocument;

e. the dateon which the documentwas first createdand the date the

documentbears,if different; and

1. the specificbasisfor the privilege claimedwith respectto thedocument,

includingbut not limited to all factsrelied upon in supportof theclaim or

privilege, and the identity of all personshavingknowledgeof any facts

relatedto theclaim ofprivilege.

8. It is not PCC’s intention by theseinterrogatoriesto seekinformation that has

previouslybeenprovidedby the State in its responsesto interrogatoriespreviouslydirectedto it

by PCC. Therefore,all of the interrogatoriesbelow should be construedasconsistentwith that

intention, even if an interrogatoryby its terms could be construedto seek to elicit such

information, so that no objectionon thosegroundsis necessary.However, if you contendthat

any information soughtby any interrogatorybelow hasbeenpreviouslyprovidedto PCC in
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responseto an interrogatorypreviouslydirectedto the State,identify theinterrogatoryresponse

by which that informationwaspreviouslyprovidedto. PCC.

DEFIMTIONS

As usedherein,thewordsand phrasessetout belowshallhavethemeaningor meanings

asfollows:

1. “Act” meansthe Illinois EnvironmentalProtectionAct, 415 ILCS 5/1 et ~q±

(1998).

2. “Board” meansthe Illinois Pollution ControlBoard.

3. “Another Mine” meansacoalminein Illinois otherthantheMine.

4. “Another Operator”meansan operatorofa coalmine in Illinois otherthanPCC.

5. “Chapter3” meansChapter3: WaterPollution ControlRulesand Regulationsof

the Illinois Pollution Control Board, both asoriginally promulgatedon March 7, 1972, and as

amendedfrom time to time thereafterthroughJune21, 1982.

6. “Coal mining” or “Mining of coal” meanstheexcavationandextractionof natural

undergroundcoaldepositsby theuseof any mechanicaloperation.

7. “Coal mining refuse”meansgob, coal, rock, slate,shale,mill tailings, boney,

clay,pyritesandotherunmerchantablesolid or slurry materialintendedto be discardedwhich is

connectedwith the cleaningand preparationof mined materialsat a preparationplant or

washery.

8. “Complaint” meansthe ThirdAmendedComplaint,filed by theStateon or about

October24, 2002.

9. “CorrectiveAction Plan” meansany correctiveaction planor processproposedto

or consideredby JEPApursuantto 35 Iii. Adm. Code§ 620.250.

KC.1103926-1” 4
2597/3



10. “Document” meanseachwriting and recordof everytype and descriptionin the

possession,control,undercontractwith or by, or in jhe custodyof theState,including,but not

limited to, correspondence,memoranda,stenographicor handwrittennotes,reports,manifests,

bills of lading, contracts,studies,books, pamphlets,retrievableelectronicdata, laboratory

analyses,pictureor voice recordings,and shall meana copywherethe original is not in control

of the State. The term “document”meansand includeseachand every mediumuponwhich

information canbe printed,or reproducedin any mannerby mechanicalmeans,by handor

otherwise,that is or hasbeenin your possession,custodyor control or which will leadto the

discoveryof the whereaboutsof a responsivedocument,including logs, e-mail records,

publications,photographs,recordingsof every kind or records, transcripts,cover sheets,

transmittal recordsof meetings,conferences,telephoneor other communications,diagrams,

charts,computerprintouts,pictures,magazines,texts,videoor audiotapes,drawings,summaries

of telephoneconversations,summariesor reportsof investigationsor negotiations,arntsketches,

everycopy of suchwriting or recordwherethe original is not in your possession,custodyor

control, and everycopyof suchwriting or recordwheresuchcopy containsany commentaryor

notationswhatsoeverthat do notappearin the original, anddrafts ofany of the foregoing.

11. “EnforcementAction” meansany processinitiatedeitherby IEPA or theAttorney

Generalagainstany personin which that personwasallegedto haveviolatedany provision of

theAct or theOPAandin which IEPA or the AttorneyGeneralat any timesoughtthe imposition

againstthat personof somesanctionauthorizedby theAct or theGPA.

12. “GMZ” meansany groundwatermanagementzoneasthat termis usedin 35 Iii.

Adm. Code§ 620.250and/ordefinedin 35 Iii. Adm. Code§ 740.120.
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13. “Groundwater”meansany groundwateras that term is defined in 415 ILCS

55/3(g).

14. “Identification” or “identify” means:

a. As to an individual, statinghis or her:

i. Full andcustomarilyusednameornames;

ii. Presentbusinessor residentialaddress;and

iii. Every title, office, position,or other relationshipheld with the
State,bothcurrentlyandduring the relevanttime period.

b. As to any “person”otherthanan individual, stating:

i. Its legal nameandany othernamesusedby it;

ii. The form or mannerof its organization(e.g., partnership,
corporation,etc.);and

iii. The Stateof its incorporation(if it is incorporated)andthe address
of its principal place of businessand identity of its Registered
Agent.

c. As to a document,stating:

j. thedateofits creation;

ii. its authoror signatory;

iii. its addresseeandany otherrecipient;

iv. its type or nature (e.g., letter, memorandum,etc.), including its

subjectmatter(which shall be statedwith particularity);
v. the identityandbusinessor homeaddressof thecustodian;and

vi. thepresentlocationof thedocument.

15. “IDNR” meansthe Illinois Departmentof Natural Resourcesand/or its

predecessoragency.

16. “IEPA” means the Illinois Environmental Piotection Agency and/or its

predecessoragency.
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17. “In thepossessionof’ meansin thephysicalpossessionof, or underor subjectto

the control of or availableto asto matterof right, thepersonor body namedor any personor

body subjectto thecontrol or directionof suchpersonor body in regardto the recordor item

named.

18. “Mine” meansPCC’sEagleNo. 2 Mine, an undergroundcoalmine, ‘including the

surfaceareathereof,located approximatelyone mile northwestof Shawneetown,Illinois in

GallatinCounty,Illinois.

19. “0MM” meansthe Office of Mines and Minerals of the IDNR and/or its

predecessoragency.

20. “Part 302 Standards”meansthe WOS establishedby 35 Iii. Adm. Code,

SubtitleC, Part302, SubpartB.

21. “Part 620 Standards”meansthe WQS establishedby 35 III. Adm. Code,

SubtitleC, Part620, SubpartD.

22. “PCC” means PeabodyCoal Company, its divisions, subsidiaries,related

companiesor corporations,predecessors,successors,and all presentand former officers,

directors,agents,attorneys,employeesandall otherpersonsactingor purportingto acton behalf

of them.

23. “Person” meansany personasthat termis definedin Section3.26 of theAct, 415

ILCS 5/3.26(1998).

24. “Predecessoragency”meansanyagencyorsubdivisionof theStateofIllinois that

at somepoint in time prior to thecreationof an existingStateAgencyhadsubstantiallythe same

responsibilitiesastheexistingStateAgency, specifically including responsibilityfor the matter

that is thesubjectof a requestsetforth below.
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25. “Refusedisposalarea” meansany land usedfor dumping, storageor disposalof

coalrefusewhich is intendedto serveaspermanentdisposalof suchmaterial.

26. “Related to” or “relating to” meansdirectly or indirectly, mentioning or

describing,consistingof, pertainingto, being connectedwith, reflectingupon, or having any

logical or factualconnectionwith a statedmatter.

27. “Relied upon” meansbeing or having beendependedupon or referredto in

relationto thematterat issue.

28. “RemedialAction Plan” meansany RemedialAction Planwithin the meaningof

that termasusedin 35 III. Adm. Code§ 740.450.

29. “Rule203(f)” meansRule203(f)of Chapter3.

30. “Rule204(b)” meansRule204(b)of Chapter3.

31. “StateAgency” meansany stateagencyasthat termis definedin 30 ILCS 5/1-7.

32. “TDS” meanstotal dissolvedsolids.

33. “The State”meansComplainant,Peopleof the Stateof Illinois, in thecontextof

referencesto partiesto this case. In all othercontext, “The State” hasthesamemeaningasthe

word “you” asdefinedimmediatelybelow.

34. “WOS” meanswaterquality standard(s).

35. “You” meansthe State of Illinois, its agencies,and their respectiveofficers,

agents,employees,representatives,or any otherpersonor personsacting for, or purportedly

actingon behalfof or in concertwith them, individually andcollectively; and“your” meansthe

possessiveof “you.”

CONSTRUCTION

1. In construingtheserequests:
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a. The singular shall include the plural and the plural shall include the

singular;

b. A masculine,feminine or neutral pronounshall not exclude the other

genders;

c. The terms “and” as well as “or” shall be construeddisjunctively or

conjunctivelyas “and/or” or asotherwisenecessaryin order to bring

within thescopeof the Interrogatoryall responseswhich might otherwise

be construedto be outsideits scope.

2. It is not PCC’s intention by theseInterrogatoriesto seek information that is

protectedby theattorney-clientprivilege or by thework productdoctrine. Therefore,all of the

Interrogatoriesbelow shouldbe construedconsistentwith that intention,evenif an Interrogatory

by its termscould be construedto seekto elicit such information,sothat no objectionon that

basisis required.

INTERROGATORIES

INTERROGATORY NO. Ii State the full name,occupation,title and business

addressof the personor personsproviding information in responseto these interrogatories,

including all individuals respondingon behalfof any personwho is not an individual, and

indicatewhich personor personansweredeachinterrogatory.

RESPONSE:

INTERROGATORY NO. 2: For eachallegedexceedanceof a Part 620 Standard

allegedlycausedby operationsconductedat Another Mine, describetheallegedexceedanceby

providing informationcomparableto that set forth in the Complaintwith respectto the alleged
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exceedancesthat arethesubjectofthis proceedinganddescribewith specificityall-Enforcenrent

Action takenby the State with respectto the exceedance,including the nature,terms, and

conditionsof any final dispositionof theEnforcementAction. Specifically, statefor eachsuch

EnforcementAction whetherthe allegedviolator eitheragreedto or was orderedto pay a civil

penalty and, if so, the amount of suchpenalty; and for eachsuchEnforcementAction

specifically statewhetherthe allegedviolatoragreedto or wasorderedto pay someor all of the

State’sattorneys’feesincurredin connectionwith theEnforcementAction and,if so,theamount

of suchfeesto be paidby the violator.

RESPONSE:

INTERROGATORY NO. & For each alleged exceedanceof a Part620 Standard

allegedlycausedby operationsconductedat a facility otherthan a coalmine, describethe alleged

exceedanceby providing informationcomparableto that set forth in the Complaintwith respect

to the allegedexceedancesthat are the subjectof this proceedinganddescribewith specificity all

EnforcementAction takenby the Statewith respectto the exceedance,including the nature,

terms,and conditionsof any final dispositionof theEnforcementAction. Specifically, statefor

eachsuchEnforcementAction whetherthe allegedviolator either agreedto or wasorderedto

pay a civil penaltyand, if so, the amountof suchpenalty;andfor eachsuchEnforcementAction

specifically statewhetherthe allegedviolator agreedto or wasorderedto pay someor all of the

State’sattorneys’feesincurredin connectionwith theEnforcementAction and,if so, theamount

of suchfeesto be paidby theviolator.

RESPONSE:
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INTERROGATORY NO. ‘t For eachallegedexceedanceof a Part302 Standard

allegedlycausedby operationsconductedat AnotherMine, describethe allegedexceedanceby

providing informationcomparableto that set forth in the Complaintwith respectto the alleged

exceedancesthat are the subject of this proceedinganddescribewith specificityall Enforcement

Action taken by the State with respectto the exceedance,including the nature,terms, and

conditions of any final dispositionof theEnforcementAction. Specifically,state for each such

EnforcementAction whetherthe allegedviolator eitheragreedto or was orderedto pay a civil

penalty and, if so, the amount of suchpenalty; and for eachsuch EnforcementAction

specificallystatewhetherthe allegedviolator agreedto or wasorderedto pay someor all of the

State’sattorneys’fees incurredin connectionwith the EnforcementAction arid, if so,theamount

of suchfeesto be paidby theviolator.

RESPONSE:

INTERROGATORY NO. & For each allegedexceedanceof a Part302 Standard

allegedlycausedby operationsconducted at a facility otherthana coalmine, describethealleged

exceedanceby providing informationcomparableto that set forth in the Complathtwith respect

to theallegedexceedancesthat are thesubjectof this proceedinganddescribewith specificityall

EnforcementAction takenby the Statewith respectto the exceedance,including the nature,

terms,and conditionsof any final dispositionof theEnforcementAction. Specifically, statefor

eachsuchEnforcementAction whetherthe allegedviolator eitheragreedto or was orderedto

pay a civil penaltyand, if so, theamountof suchpenalty;andfor eachsuchEnforcementAction

specifically statewhethertheallegedviolator agreedto or wasorderedto pay someor all of the
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State’sattorneys’feesincurredin connectionwith theEnforcementAction and,if so, theamount

ofsuchfees to be paidby theviolator.

RESPONSE:

INTERROGATORY NO. 6 For eachallegedexceedanceof Rule 203(1) or Rule

204(b)Standard allegedlycausedby operationsconductedatAnotherMine, describethealleged

exceedanceby providing informationcomparableto that set forth in the Complaintwith respect

to the allegedexceedancesthat are the subjectof this proceedinganddescribewith specificityall

Enforcement Action taken by the State with respectto the exceedance,including the nature,

terms,and conditionsof any final dispositionof theEnforcementAction. Specifically, statefor

eachsuchEnforcementAction whetherthe allegedviolator eitheragreedto or wasorderedto

pay a civil penaltyand,if so, theamountof suchpenalty;and for eachsuchEnforcementAction

specifically statewhethertheallegedviolator agreedto or wasorderedto pay someor all of the

State’sattorneys’feesincurredin connectionwith the EnforcementAction and,if so, theamount

of suchfeesto be paidby theviolator.

RESPONSE:

INTERROGATORY NO. 7: For each alleged exceedanceof Rule 203(1) or Rule

204(b) Standard allegedlycausedby operationsconductedat a facility other than a coal mine,

describe the allegedexceedanceby providing information comparableto that set forth in the

Complaintwith respectto the allegedexceedancesthat are the subject of this proceedingand

describe with specificity all Enforcement Action taken by the State with respectto the
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exceedance,including the nature, terms, and conditions of any final disposition of the

EnforcementAction. Specifically, statefor eachsuchEnforcementAction whetherthe alleged

violator either agreedto or was orderedto pay a civil penalty and, if so, the amountof such

penalty; and for eachsuchEnforcementAction specifically statewhetherthe allegedviolator

agreedto or wasorderedto pay someor all of the State’sattorneys’feesincurredin connection

with theEnforcementAction and,if so, theamountof suchfeesto bepaidby theviolator.

RESPONSE:

INTERROGATORY NO. & For eachallegedviolation of Section12(a) of the Act

allegedly causedby operationsconductedat Another Mine, describethe allegedviolation by

providinginformationcomparableto that set forth in theComplaintwith respectto thealleged

exceedancesthat arethesubjectof this proceedinganddescribewith specificity all Enforcement

Action taken by the State with respectto the exceedance,including the nature,terms, and

conditions of any final dispositionof the EnforcementAction. Specifically, statefor eachsuch

Enforcement Action whether the allegedviolator either agreedto or was ordered to pay a civil

penalty and, if so, the amount of such penalty; and for eachsuch EnforcementAction

specifically statewhether the allegedviolator agreedto or wasorderedto pay someor all of the

State’sattorneys’feesincurredin connectionwith theEnforcementAction and, if so,the amount

of such fees to be paidby theviolator.

RESPONSE:
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INTERROGATORYNO. 1k For eachallegedviolation of Section12(a) of the Act

allegedlycausedby operationsconductedat a facility, otherthan a coalmine, describethealleged

violationby providinginformationcomparableto that set forth in theComplaintwith respectto

theallegedexceedancesthat arethe subjectof this proceedinganddescribewith specificity all

EnforcementAction takenby the Statewith respectto the exceedance,including the nature,

terms,andconditionsof any final dispositionof the EnforcementAction. Specifically, statefor

eachsuchEnforcementAction whetherthe allegedviolator eitheragreedto or wasorderedto

pay a civil penaltyand,if so, theamountof suchpenalty;andfor eachsuchEnforcementAction

specificallystatewhethertheallegedviolator agreedto or wasorderedto pay someor all of the

State’sattorneys’feesincurredin connectionwith theEnforcementAction and,if so, theamount

of suchfeesto be paidby theviolator.

RESPONSE:

INTERROGATORY NO. Uk For each allegedviolation of Section12(d) of theAct

allegedlycaused by operationsconductedat Another Mine, describethe allegedviolation by

providinginformationcomparableto that set forth in the Complaintwith respectto the alleged

exceedancesthat are the subject of this proceedingand describewith specificity all Enforcement

Action taken by the State with respectto the exceedance,including the nature, terms, and

conditionsof any final dispositionof theEnforcementAction.

RESPONSE:
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INTERROGATORY NO. iF For each allegedviolation of Section12(d) of theAct

allegedlycausedby operationsconductedat a facility otherthana coalmine, describethealleged

violation by providing informationcomparableto that set forth in the Complaintwith respectto

the allegedexceedancesthat arethe subjectof this proceedingand describewith specificity all

EnforcementAction takenby the Statewith respectto the exceedance,including the nature,

terms,and conditionsof any final dispositionof theEnforcementAction. Specifically, statefor

eachsuchEnforcementAction whetherthe allegedviolator either agreedto or wasorderedto

pay a civil penaltyand,if so, the amountof suchpenalty;andfor eachsuchEnforcementAction

specifically statewhetherthe allegedviolator agreedto or wasorderedto pay someor all of the

State’sattorneys’fees incurredin connectionwith theEnforcementAction and,if so,theamount

of such feesto be paidby the violator.

RESPONSE:

INTERROGATORY NO. 1� Identify eachGMZ establishedunder 35 Iii. Adm. Code

§ 620.250(a) and (b) by stating for eachsuchGMZ the identity of the ownerand/oroperatorof

the site at which the GMZ is located,the circumstancesthat exist at the site on which the

establishmentof a GMZ wasbased,thedateuponwhich theStateapprovedtheestablishmentof

a GMZ, a descriptionof all informationrequiredby the Stateasa condition of establishingthe

GMZ, and a descriptionof theGMZ.

RESPONSE:
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JNTE1IROGATORY NO. 13: Identify eachGMZ establishedunder 35 Iii. Adm. Code

§ 740.530by stating for eachsuchGMZ the identity of theownerand/oroperatorof the siteat

which theGMZ is located,thecircumstancesthatexistatthesiteon which theestablishmentof a

GMZ was based, the date upon which the State approvedthe establishmentof a GMZ, a

descriptionof all informationrequiredby theStateasa conditionof establishingthe GMZ, and a

descriptionof theGMZ.

RESPONSE:

INTERROGATORY NO. it Has 0MM issuedany operating permit to Another

Operatorthat authorizesthat operatorto disposeof coal mining refuseby placingsuchmaterial

on the groundat Another Mine? If so, identify eachsuchotheroperatorand thepermit that

authorizessuchdisposal.

RESPONSE:

INTERROGATORY NO. 1& Has 0MM issuedany operatingpermit to Mother

Operatorthat authorizesthat operatorto disposeof coalmining refuseby placingsuchmaterial

in excavationsbeneaththe surfaceof the ground at Another Mine? If so, identify eachsuch

otheroperatorandthe permit that authorizessuchdisposal.

RESPONSE:
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INTERROGATORYNO. lii Identify eachGMZ proposedbut not establishedunder

35 Iii. Adm. Code § 620.250(a) and(b) by statingfor eachsuchproposedGMZ the identity of

the ownerand/oroperatorof the site at which theproposedGMZ is located,the circumstances

that exist at that site, the dateupon which the Statedeniedthe establishmentof a GMZ, a

descriptionof all informationrequiredby the Stateasa conditionof establishinga GMZ, and a

descriptionof theproposedGMZ.

RESPONSE:

INTERROGATORYNO. 17~ Identify eachGMZ proposedbut not establishedunder

35 Iii. Adm. Code § 740.530by stating for eachsuchproposedOMZ the identity of theowner

and/oroperatorof thesite atwhich theproposedGMZ is located,thecircumstancesthatexist at

that site, thedateuponwhich theState deniedthe establishmentof a GMZ, adescriptionof all

information requiredby theStateasa conditionof establishinga GMZ, and a descriptionof the

proposedGMZ.

RESPONSE:
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INTERROGATORY NO. 1& Identify eachdocumentthat consistsof or contains

information regardingcommunicationbetweenany memberof the Governor’sstaff and either

IEPAor 0MM regardingany actualor potentialcontaminationof theDistrict’s productionwells

eitheractuallyor potentially relating in any way to PCC’sdisposalof coal mining refuseat the

Mine.

RESPONSE:

Date: July 14, 2003

PEABODY COAL COMPANY

By its attorneys

/2/C�j~ ~3
W. C. Blanton
BLACKWELL SAND S PEPERMARTIN LLP
Two PershingSquare,Suite 1000
2300Main Street
PostOffice Box 419777
KansasCity, Missouri 64141-6777
(816)983-8000(phone)
(816)983-8080(fax)
wblanton@blackwellsanders.com(e-mail)

StdjYh’en F,,Ldinger
HEDINGERLAW OFFICE
2601 SouthFifth Street
Springfield, IL 62703
(217)523-2753(phone)
(217)523-4366(fax)
hedinger@cityscape.net(e-mail)
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BEFORE THE ILLINOIS POLLUTION CONTROLBOARD

PEOPLE OF THE STATEOF ILLINOIS, )
)

Complainant, )
)

v. ) PCB99-134
)

PEABODY COAL COMPANY, aDelaware )
corporation, )

)
Respondent. )

PEABODY’S AMENDED SIXTH SETOFINTERROGATORIESTO THE STATE

Respondent,PeabodyCoalCompany,throughits undersignedattorneys,herebydirects

the following interrogatoriesto Complainant,Peopleof the Stateof Illinois, to be answered

within twenty-eight(28) daysof thereceipthereof.

INSTRUCTIONS

1. Unlessstatedotherwise,provide the informationsoughtby eachInterrogatory

with respectto thetime periodJanuary1, 1965 to present.

2. If your answersto theseInterrogatoriesaresupportedby (or if an Interrogatory

inquiresasto theexistenceof) a recordof any type,~ documents,photographs,notes,memos,

statements,investigativejournals,complaints,testresults,etc.,pleaseattacha copy of thesame

to youranswersidentifyingwhich answereachrecordsupports.

3. TheseInterrogatoriesshall be deemedcontinuingso asto requiresupplemental

answersif you obtain further or supplementalinformation betweenthe time answersto the

within Interrogatoriesare servedand the time of hearing. If for any reasonyou are unableto
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answerany Interrogatoryin full, suchInterrogatoryshould be answeredto the extentpossible

andthe reasonfor theinability to answerin full shouldbe clearlystated.

4. Verification underoathof all interrogatoryresponsesis required.

5. With respectto information which is withheld or not disclosedas requested

pursuantto theseinterrogatoriesdue to a claim of privilege of non-disclosure,a statementshall

be providedby counselsettingforth asto eachsuchwithholdingornon-disclosure:

a. a brief descriptionof the natureand subjectmatterof and the reasonfor

withholding ornon-disclosureof the information;

b. thestatute,rule, decisionor otherbasiswhich is claimedto give rise to the

privilegeor anyotherjustification for thenon-disclosureorwithholding of

the iequestedinformation.

6. If you exerciseyour optionunderIllinois SupremeCourt Rule213(e)to produce

certainof yourbusinessrecordsasyour “answer” to an interrogatoryset forth below, documents

submittedin responseto that requestshould be producedastheyare kept in theusualcourseof

yourbusinessor organizedandlabeledaccordingto the individual categoriesof the interrogatory

to which the documentsrespond. If you choosethe lattermethod,(i) within eachgroup, the

documentsshould be arranged,to the extentpossible,in chronologicalorder, and (ii) if any

documentis responsiveto morethanonecategory,you mayprovidea singlecopy indicatingthe

categoriesto which it is responsive,in lieu of providingmultiple copies.

7. It is not PCC’s intention by these interrogatoriesto seek information that is

protectedby theattorney-clientprivilege or by the work productdoctrine. Therefore,all of the

interrogatoriesbelow should be construedas consistentwith that intention, even if an

interrogatoryby its terms could be construedto seek to elicit suchinformation, so that no
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objectionon thosegroundsis necessary.However, if you contendthat any documentsyou

possessthat containinformation responsiveto theseinterrogatoriesasa matterof substanceare

privileged,thenprepareaprivilege log containingthe following information:

a. the nameof the author(s)of the documentand the employerof such

author(s);

b. thenameof eachrecipientof thedocument,including all personsto whom

a copy was sent and personswith knowledgeof the contentsof the

document,andeachrecipient’semployer;

c. the nameof eachpersonwho participate in the preparationof the

document;

d. the nature or subject matter of the document;

e. the date on which the documentwas first created and the date the

documentbears,if different;and

1. the specificbasisfor the privilege claimedwith respectto the document,

includingbut not limited to all factsrelied upon in supportof theclaim or

privilege, and the identity of all personshavingknowledgeof any facts

relatedto theclaimof privilege.

8. It is not PCC’s intention by theseinterrogatoriesto seekinformation that has

previouslybeenprovidedby theStatein its responsesto interrogatoriespreviouslydirectedto it

by FCC. Therefore,all of the interrogatoriesbelow should beconstruedasconsistentwith that

intention, even if an interrogatoryby its terms could be construedto seekto elicit such

information,so that no objectionon thosegroundsis necessary.However,if you contendthat

any informationsoughtby any interrogatorybelow hasbeenpreviouslyprovided to PCC in
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responseto an interrogatorypreviouslydirected to the State,identify the interrogatoryresponse

by which that informationwaspreviouslyprovidedtoPCC.

DEFINITIONS

As usedherein,thewords andphrasessetout belowshallhavethe meaningor meanings

asfollows:

1. “Another Mine” meansacoalmine in Illinois otherthantheMine.

2. “Board” meanstheIllinois Pollution ControlBoard.

3. “Another Operator”meansan operatorof acoalmine in Illinois otherthanPCC.

4. “Chemicalof concern”meanschloride,iron, manganese,sulfate,or TDS.

5. “Coalmining” or “Mining of coal” meanstheexcavationandextractionof natural

undergroundcoaldepositsby theuseof any mechanicaloperation.

6. “Coal mining refuse”meansgob, coal, rock, slate,shale,mill tailings, boney,

clay,pyrites and otherunmerchantablesolid or slurry materialintendedto be discardedwhich is

connectedwith the cleaningand preparationof mined materialsat a preparationplant or

washery.

7. “Document”meanseachwriting and recordof every typeand descriptionin the

possession,control, undercontractwith or by, or in thecustodyof the State,including, but not

limited to, correspondence,memoranda,stenographicor handwrittennotes,reports,manifests,

bills of lading, contracts,studies,books,pamphlets,retrievableelectronicdata, laboratory

analyses,pictureor voicerecordings,and shallmeana copy wherethe original is not in control

of the State. The term “document”meansand includeseachandevery mediumupon which

information can be printed,or reproducedin any mannerby mechanicalmeans,by hand or

otherwise,that is or hasbeenin your possession,custodyor control or which will leadto the
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discoveryof the whereaboutsof a responsivedocument,including logs, e-mail records,

publications,photographs,recordingsof every kind or records,transcripts,cover sheets,

transmittal recordsof meetings,conferences,telephoneor other communications,diagrams,

charts,computerprintouts,pictures,magazines,texts,videoor audiotapes,drawings,summaries

of telephoneconversations,summariesor reportsof investigationsor negotiations,andsketches,

everycopy of suchwriting or recordwherethe original is not in yourpossession,custodyor

control, andeverycopyof suchwriting or recordwheresuchcopy containsany commentaryor

notationswhatsoeverthat do notappearin the original, and draftsof any of theforegoing.

8. “EnforcementAction” meansany processinitiatedeitherby IEPA or theAttorney

Generalagainstany personin which that personwasallegedto haveviolatedany provision of

theAct or theGPA andin which JEPAor the AttorneyGeneralatany time soughtthe imposition

againstthat personof somesanctionauthorizedby theAct ortheGPA.

9. “Groundwater” meansany groundwateras that term is defined in 415 ILCS

55/3(g).

10. “Identification” or “identify” means:

a. As to an individual, statinghis or her:

i. Full andcustomarilyusednameor names;

ii. Presentbusinessor residential address; and

iii. Every title, office, position,or other relationshipheld with the
State,both currentlyand duringtherelevanttime period.

b. As to any “person”otherthanan individual, stating:

1. Its legal nameand any othernamesusedby it;

ii. The form or manner of its organization (e.g., partnership,
corporation,etc.); and
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iii. TheStateof its incorporation(if it is incorporated)andtheaddress
of its principal placeof businessand identity of its Registered

• Agent.

c. As to a document,stating:

i. the date ofits creation;

ii. its authoror signatory;

iii. its addresseeandany otherrecipient;

iv. its type or nature(e.g., letter, memorandum,etc.), including its
subjectmatter(which shall be statedwith particularity);

v. theidentity andbusinessor homeaddressof thecustodian;and

vi. thepresentlocation ofthe document.

1 1. “IDNR” means the Illinois Departmentof Natural Resourcesand/or its

predecessoragency.

12. “IEPA” means the Illinois Environmental Protection Agency and/or its

predecessoragency.

13. “In the possessionof’ meansin thephysicalpossessionof, orunderor subjectto

the control of or availableto asto niatterof right, the persodor body namedor any personor

body subjectto the control or directionof suchpersonor body in regardto the record or item

named.

14. “Liner” meansa continuouslayer of natural earthenmaterialsor synthetic

geo-membranematerialsbeneathor on the sides of a coal mining refusedisposalareathat

restrict or restrictsthedownwardor lateralescapeof thecoalmining refuseandits contaminants

to thegroundwateron-siteandoff-siteof thedisposalarea.
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15. “Mine” meansPCC’sEagleNo. 2 Mine, an undergroundcoalmine, including the

surfaceareathereof, locatedapproximatelyone mile northwestof Shawneetown,Illinois in

GallatinCounty, Illinois.

16. “Off-site” meansareasneara mine but not on or within the propertyboundaries

of theMine.

17. “0MM” meansthe Office of Mines and Minerals of the IDNR and/or its

predecessoragency.

18. “On-site” meanson amine propertyor within thepropertyboundariesof a mine.

19. “PCC” means PeabodyCoal Company,its divisions, subsidiaries,related

companiesor corporations,predecessors,successors,and all presentand former officers,

directors,agents,attorneys,employeesandall otherpersonsactingor purportingto acton behalf

of them.

20. “Person”meansanypersonasthat termis definedin Section3.26 of theAct, 415

ILCS 5/3.26(1998).

21. “Predecessoragency”meansany agencyor subdivisionof theStateof Illinois that

at somepoint in time prior to thecreationof an existing StateAgencyhad substantiallythesame

responsibilitiesasthe existingState Agency,specifically including responsibilityfor the matter

that is thesubjectof a requestset forth below.

22. “Refusedisposalarea” meansany land usedfor dumping, storageor disposalof

coalrefusewhich is intendedto serveaspermanentdisposalof suchmaterial.

23. “Related to” or “relating to” means directly or indirectly, mentioning or

describing,consistingof, pertainingto, beingconnectedwith, reflectingupon, or havingany

logical or factualconnectionwith a statedmatter.
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24. “Relied upon” meansbeing or having beendependedupon or referredto in

relation to thematteratissue.

25. “StateAgency” meansany stateagencyasthat tennis definedin 30 ILCS 5/1-7.

26. “TDS” meanstotal dissolvedsolids.

27. “The State” meansComplainant,Peopleof the Stateof Illinois, in thecontextof

referencesto partiesto this case. In all othercontexts,“the State”hasthesamemeaningasthe

word “you” asdefinedimmediatelybelow.

28. “You” meansthe Stateof Illinois, its agencies,and their respectiveofficers,

agents,employees,representatives,or any other personor personsacting for, or purportedly

acting on behalfof or in concertwith them, individually and collectively; and “your” meansthe

possessiveof “you.”

CONSTRUCFION

1. In construingtheserequests:

a. The singular shall include the plural and the plural shall include the

singular;

b. A masculine,feminine or neutral pronounshall not exclude the other

genders;

c. The terms “and” as well as “or” shall be construeddisjunctively or

conjunctively as “and/or” or asotherwisenecessaryin order to bring

within thescopeof the Interrogatoryall responseswhich might otherwise

be construedto be outsideits scope.

2. It is not PCC’s intention by theseInterrogatoriesto seek information that is

protectedby theattorney-clientprivilegeor by the work productdoctrine. Therefore,all of the
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thterrogatoriesbelow shouldbe construedconsistentwith that intention,evenif an Interrogatory

by its termscould be construedto seek to elicit suchinformation,sothat no objectionon that

basisis required.

INTERROGATORIES

INTERROGATORY NO. 1 State the full name, occupation,title and business

addressof the personor personsproviding information in responseto theseinterrogatories,

including all individuals respondingon behalfof any personwho is not an individual, and

indicatewhichpersonor personansweredeachinterrogatory.

RESPONSE:

INTERROGATORY NO. 2 Has the State made any effort to determinethe

truthfulness,competency,reliability or accuracyof fact, date,formula, assumption,analysis,

oculation,inference,conclusion,expertopinion, predictionor other informationset contained

within thefollowing documents?

(1) Site Characterization Reportand CorrectiveAction Plan,PeabodyCoal

Company,EagleNo. 2 Mine Site, Shawneetown,GallatinCounty, Illinois. Preparedby

GeoSyntecConsultants,1100 Lake Hearn Drive, Atlanta, GA 30342. ProjectNo.

GE3665-08, November1995.

(2) Eagle No. 2 Mine Sulfates Transport Analyses, Preparedby Jim

Rumbaugh/ESI,January12, 2001.

(3) GeophysicalInvestigation,Mapof theExtentof theContaminationPlume

on the Aquifer formed by the Henry Formation,Locatedat PeabodyCoal Company’s
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Eagle#2 Mine, Shawneetown,Gallatin County, Illinois, April 1993. Preparedby

GECOH Exploration,5480 ShantonDrive, Lexington,Kentucky 40509. Preparedfor:

PeabodyCoal Company,Coal ServicesCorporation,1951 Barrett Court, Henderson,

Kentucky 42420.

(4) A groundwatercomputermodel usedto assessthe impactof Peabody’s

Eagle#2 operationupontheSalineValley watersupplywells (theRandomWalk model).

Preparedby PeabodyCoal or a consultant. Submittedby an attachmentto a letterdated

Match20, 1985 from Larry S. Reussof PeabodyCoalCompanyto Mien Oertelof the

Illinois Departmentof Mines and Minerals. Mr. Reuss’ letter was in responseto

Mr. Oertel’sletterof July 10, 1984, requestingmodificationsto theEagle#2 Permanent

ProgramApplication#34.

If your answeris in the affirmative, identify eachpersonwho hasundertakenany such

effort on behalfof theState;describeeachsucheffort; stateevery suchdeterminationmadeby

the State and the basesfor eachsuchdetermination;and identify eachdocumentconsidered,

relied upon, or preparedin connectionwith or relatingto eachsuchdetermination.

RESPONSE:
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INTERROGATORY NO. 3~ State whether the State disputes the truthfulness,

competency,reliability or accuracyof fact, date,formula, assumption,analysis,calculation,

inference,conclusion,expertopinion, prediction or other informationset containedwithin the

document(s)listed in the immediatelyprecedingInterrogatory.

If youransweris in the affirmative, identify eachitem disputed,describethenatureof the

dispute,andstatewith particularspecificitythe factsand/orreasonsupon which thedispute is

based.

Specificallyidentify all facts,circumstances,documents,orotherevidenceon which you

rely in supportof your response,and pleaseidentify all documentsin your possessionand

controlthatcontaininformationresponsiveto this interrogatory.

RESPONSE:

INTERROGATORY NO. 4 State whether the State has or knows of any

communicationor documentwhich amends,revises,supplements,or updatesany of the facts,

data formulas,assumptions,analyses,calculations,inferences,conclusions,expertopinions,

predictions or other information set forth in the document(s)listed in the preceding

Interrogatory2. If your answeris in the affirmative, identify each such documentor

communication.

RESPONSE:

INTERROGATORY NO. & State whether the State disputes the accuracy,

competency,reliability or truthfulnessof any samplecollection, analysis,sampleresult,
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calculation,inference,conclusion,expertopinion, prediction,or other information set forth in

any of the informationprovidedby PCCto 0MM and/orIEPA regardingwaterquality at or near

theMine.

Specifically identify all facts,circumstances,documents,orotherevidenceon which you

rely in supportof your response;and identify all documentsin yourpossessionand controlthat

containinformationresponsiveto this interrogatory.

RESPONSE:

INTERROGATORY NO. & Has the State conducted any testing, sampling,

modeling,datacollectionof any kind and analysiswith regardto thedeterminationof theareaof

groundwaterfor which the hydrologic balancehas beendisturbed by, from or due to the

construction,developmentand operationof eachor all activities relatedto the Mine? If your

answeris in theaffirmative, provideall informationnot previouslyprovidedthat is availableasa

result of theseefforts. Specifically identify all facts, circumstances,documents,or other

evidenceon which you rely in support of your response;and identify all documentsnot

previouslyproducedthatcontain informationresponsiveto this Interrogatory.

RESPONSE:

INTERROGATORY NO. 7~ In the course of its research and analysis of

groundwatercontaminationat the Mine, has the State determined,or done any work toward

determining,what would be requiredto achievesulfateconcentrationlevelsequalto or lessthan
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400 mg/i at themine propertyboundariesandin what time framesuchlevelsmight be achieved.

Ilso, providethesedeterminationsto theextentnot previouslyprovided. Specifically identify all

facts, circumstances,documents,or other evidenceon which you rely in support of your

response;andidentify all documentsin yourpossessionand controlnot previouslyproducedthat

containinformation responsiveto this interrogatory.

RESPONSE:

INTERROGATORY NO. & For everycoal mining refuse disposalareaconstructed

at or proposedfor constructionatAnotherMine asto which 0MM authorizedsuchconstruction

by meansof an operatingpermitor permit amendmentor revision,statewith factualspecificity:

a. all namesutilized for the refusedisposalarea,its size (numberof acres)

and its locationatthemine;

b. thedatethat therefusedisposalareawasconstructed;

c. whether0MM recognizedthe potentialfor contaminationof groundwater

from theconstructionandoperationof therefusedisposalarea;

d. whethera pre-designexplorationprogramwas carriedout at the mine to

determinetheanticipatedinfiltration lossesfrom the refusedisposalarea

into thegroundwaterbeneaththerefusedisposalarea;

e. how manydifferent material typeswere identified within the interior of

therefusedisposalareaat andbelow thedesignelevationof thebottomof

therefusedisposalarea;
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1. each type of material identified within the interior of the refusedisposal

area at and below thedesignelçvationof thebottomof therefusedisposal

area;

g. for eachmaterial type identified in your responseto subpart(f.) of this

Interrogatorywithin the interior of the refusedisposalareaat and below

the designelevationof thebottom of therefusedisposalarea,how thick

the materialis and theamountof areathematerialcovers;

h. whether the hydraulicconductivitywasdeterminedfor eachmaterialtype

identified within the interior of the refuse disposalareaat and below the

designelevationof the bottomof the refusedisposalarea;

i. thehydraulicconductivityvaluedeterminedandidentify the methodused

to determinethevaluefor eachmaterialtype identified within the interior

of the refusedisposalareaatandbelow thedesignelevationof the bottom

of the refusedisposalarea;

j. whether0MM consideredthe hydraulkconductivity valuesprovidedin

your responseto subpart(I.) of this Interrogatoryto be representativeof

the entire thicknessof the material that was presentor were other

characteristicsof the materialconsideredwhich would increasethesoil’s

hydraulic conductivity (is~.,microfracturesin the soil, plant roots,

weathering);

k. within the interior of the refuse disposalareaat and below the design

elevationof the bottom of the refuse disposalarea,how many separate
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areasfor which infiltration rateswere determined,how eachsuchareais

described,andtheinfiltration ratedeterminedfor eacharea;

1. the infiltration ratedeterminedandthemethodusedto determinethevalue

for eacharea where an infiltration rate noted in your responseto

subpart(k.) of this Interrogatorywasdetermined;

m. whether,and if so, where, 0MM consideredrequiring the operatorto

place a low permeability liner or consideredsome other means of

decreasinginfiltration throughthebottom of the refusedisposalareainto

thegroundwater;

a descriptionof any low permeabilitylinersor othermeansof decreasing

infiltration through the bottom of the refuse disposal area into the

groundwaterwhich wereconsideredby 0MM, and theactualor estimated

costof suchlinersor othermeansof decreasinginfiltration;

o. thedesignratein gallonsper day for thewaterin the refusedisposalarea

infiltrating into thegroundwater;

p. thedateordatesthat JEPAconsideredor considersthat therefusedisposal

areawas or hasbeenin usefor the disposalof coarsecoalmine waste,

coalrefuseand/orslurry,andthedateor datesthat it wasnot in usefor the

disposal. For purposesof this Interrogatory,theterm“in use” means, the

dateor datesthat each refusedisposalareareceivedcoursecoal mine

waste,coalrefuseand/orslurry for disposal;and

q. the dateor datesthat the refusedisposalareawasor hasbeenin usefor

carbonrecovery.
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Specifically identify all facts,circumstances,documents,or otherevidenceon whichyou

rely in supportof your response,and pleaseidentify all documentsin your possessionand

controlthat containinformationresponsiveto this interrogatory.

RESPONSE:

INTERROGATORY NO. 9~ Identify each coal mine in Illinois at which a

pre-designedexplorationprogramwas or is beingcarried out at the mine to determinethe

anticipating infiltration lossesfrom a coal mining refusedisposalareainto the groundwater

beneaththat area.

RESPONSE:

INTERROGATORYNO. 10 Identify eachcoalmine in Illinois at which theoperator

identified how many differentmaterial typesexist within the interior of a coal mining refuse

disposalareaat or below the designelevationof the bottom of that area,the thicknessof each

suchmaterial,the amountof areacoveredby the material, thehydraulic conductivity for each

suchmaterialand whethersuchhydraulic conductivity valuesare representativeof the entire

thicknessof the material or whetherinsteadothercharacteristicsof the materialwould increase

thesoil’s hydraulicconductivity.

RESPONSE:
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INTERROGATORYNO.11 Identify eachcoal mine in Illinois not previously

identified at which 0MM hasrequiredthe operatorto install a liner in a coal mining refuse

disposalareaasaconditionof useof thatareafor that purpose.

RESPONSE:

INTERROGATORYNO. 12 Identify eachcoal mine in Illinois not previously

identified at which theoperatorhasinstalleda liner in acoal mining refusedisposalareaprior to

useof that areafor that purpose.

RESPONSE:

INTERROGATORYNO. 13 To theextentyou havenot previouslydoneso, describe

in detailall measuresthat havebeenimplementedatcoal minesin Illinois otherthantheMine to

preventchemicalsof concernfrom being releasedfrom the refusedisposalareasat the mine to

the surfacewatersand to thegroundwateron-siteand off-site of the mine, and thecost of each

measure.To theextentyou havenot previouslydoneso, describein detail eachfeatureat each

suchmine that hasbeeninstalledthat is designedor intendedto control thereleaseof inorganic

chemicalconstituentsfrom therefusedisposalareasat themine to thesurfacewatersandto the

groundwateron-site and off-site of the mine and statethe date or dateseach featurewas
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constructed,installed,or placed into service,and the costof eachsuchfeature. Specifically

identify all facts,circumstances,documents,or otherevidenceon whichyou rely in supportof

your response;and identify all documentsthat contain information responsiveto this

interrogatory.

RESPONSE:

INTERROGATORYNO. 14 To theextentyou havenot previouslydoneso, describe

in detail all measuresknown to 0MM or IEPA that Another Operatorever consideredor

proposedfor thepurposeof preventinginorganicchemicalconstituentsfrom therefusedisposal

areasat AnotherMine from beingreleasedto thesurfacewatersandto the groundwateron-site

andoff-site of the mine but did not implement;andstatethecostof eachsuchmeasureand the

reasonthe measurewas not implemented. To the extent you havenot previously doneso,

describein detail eachfeatureknown to 0MM or IEPA that was consideredor proposedby

Another Opeiatorto control the releaseof inorganic chemical constituentsfrom the refuse

disposalareasat AnotherMine to the surfacewatersandto thegroundwateron-siteandoff-site

of the mine but not installed,constructedor implemented,andstatethedate or dateseachsuch

feature wasunderconsideration,and pleasealso indicatethe cost of eachsuchfeature and the

reasoneachsuchfeaturewasnot installed,constructedor implemented.Specifically identify all

facts, circumstances,documents,or other evidenceon which you rely in support of your

response;andidentify all documentsthat containinformationresponsiveto this interrogatory.

RESPONSE:
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INTERROGATORY NO. 1~ Have all groundwaterquality analysesperformedon

watersamplestakenafterJanuary1, 1996,by all operatorsotherthanPCCof coalmineslocated

in Illinois or a laboratoryresponsiblefor completingthe State’swaterquality analysis,been

conductedaccordingto the methodologyin “StandardMethodsfor the Examinationof Water

andWasteWater” 15th Edition (1980)?

Specificallyidentify all facts,circumstances,documents,or otherevidenceon which you

rely in supportof your response;andidentify all documentsin yourpossessionandcontrolthat

containinformationresponsiveto this interrogatory.

RESPONSE:
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Date: July 14, 2003

PEABODY COAL COMPANY

By its attorneys

(AJ~C l9d~S~
W. C. Blanton ,Q~
BLACKWELL SANDERSPEPERMARTIN LLP
Two PershingSquare,Suite 1000
2300Main Street
PostOffice Box 419777
KansasCity, Missouri 64141-6777
(816)983-8000(phone)
(816)983-8080(fax)
wb1anton@b1ackwe11sanders.com(e-mail)

~~diflg~%/5’
HEDI GER LAW OFFICE
2601 SouthFifth Street
Springfield, IL 62703
(217) 523-2753(phone)
(217)523-4366(fax)
hedinger@cityscape.net(e-mail)
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EXHIBIT E
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ISSUESADDRESSEDBY INTERROGATORIES

IssuesAddressed~

Third SetofInterrogatories

1 Standard
2—4 Standard

5 Standard
6 Basic

7 — 13 WhetherCountsII andIll havebeenbroughtby theAG on his/herown
behalf,asallegedby theState

FourthSetof Interrogatories

1 Standard
2 - 8 Seriousnessof allegedviolations

9— 14 Impacton theaquifer
15 - 20 Whether“waterpollution” or“waterpollution hazard”hasoccurred;

Seriousnessof allegedviolations;appropriatepenalty
21 - 29 Whether“waterpollution” or “water pollution hazard”hasoccurred;

seriousnessof allegedviolations;
appropriatepenalty

30 Seriousnessof allegedviolations

Fifth Setof Interrogatories

1 Standard
2— 11. Appropriatepenalty
12 — 13 Appropriatepenalty
14 - 15 Appropriatepenalty
16 — 17 Appropriatepenalty;will limit to info regardingGMZs

18 Whether“water pollution” or“waterpollution hazard”hasoccurred;
Seriousnessof allegedviolations;
appropriatepenalty

Sixth Setof Interrogatories

1 Standard
2 — 15 Same(and all) issuesasto which theinformationsoughthasbeen

deemedrelevantby the Stateby its correspondinginterrogatories
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RECEIVED
CLERK’S OFFfCE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARDJUL 17 2003

STATE OF IWNOIS

PEOPLE OF THE STATE OF ILLINOIS, ) Pollution Control Board

)
Complainant, )

)
v. ) PCB 99-134

)
PEABODY COAL COMPANY, aDelaware )
corporation, )

)
Respondent. )

AFFIDAVIT OF STEPHENF. HEDINGERRELATING
TO PCC’S MOTION FORLEAVE TO SERVEINTERROGATORIES

StephenF. Hedinger,beingfirst duly sworn,statesasfollows:

1. The statementsmadehereinarebasedupon my personalknowledge,and I am

competentto testify hereto.

2. I aman attorneyduly licensedto practicelaw in theStateof Illinois; andI amone

of theattorneysof recordfor Respondent,PeabodyCoal Company(“FCC”) in connectionwith

theabove-captionedmatter.

3. This affidavit is beingfiled with the Boardin supportof FCC’s Motion For Leave

To ServeInterrogatories,filed in this matterherewith.

4. Early in this litigation, to the bestof my recollectionlatesummeror early fall of

1999, counselfor the State,JaneE. McBride, and I engagedin an initial conferenceto discuss

discoveryin thiscase. During that conference,amongotherthingswediscussedinterrogatories,

andspecificallywhetherany limitations shouldbe placeduponthenumberof interrogatoriesone

party could serveupon the otherparty. Ms. McBride requested,and I agreed,that the parties

KC-1095970.r
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mutuallyagreeto forgo limits upon interrogatories,at leastuntil onesideor theotherdetermined

that it had a basis to requestsucha limitation.

5. Following the agreementdiscussedin paragraph4 above,both partiesserved

interrogatorieswithout further discussionof any limitations upon the numberwhich could be

served. Thefirst objectionI heardfrom theStateto thenumberof interrogatoriesservedby PCC

wasComplainant’sMotion For ProtectiveOrder. At no time hasany representativeof theState,

including Ms. McBride, requestedthe imposition of any interrogatorylimitation in this case,

otherthanby that Motion.

Furtheraffiant sayethnot.

~dinger

STATE OF ILLINOIS )
)

COUNTY OF SANGAMON)

Subscribedandswornto beforeme,a Notary Public in andfor saidCountyand State,this

~~_~dayofJuly, 2003.

NotaryPublic

My CommissionExpires:

q, -VYLeok~0 r~F~r1
NOTARY PUBUC,STATE OFIWNOIS
I~qCOIAMISSION EXPIREB Q.1$.20Ø1
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RECEIVED
BEFOREIKE ILLINOIS POLLUTION CONTROLBO1%43~K’SOFFICE

JUL 172003

PEOPLEOF THE STATE OFILLiNOIS, ) STATE OF IWNOIS) Pollution Control Board
Complainant, )

)
v. ) PCB99-134

)
PEABODY COAL COMPANY, aDelaware )
Coxporation, )

)
Respondent. )

AFFIDAVIT OF %V. C. BLJ%flON RELATING TO PCC’S

MOTJO1N FOR LEAVE TO SERVE INTERROCATOREES

W. C. Blanton,beingfirst duly sworn,statesasfollows:

1. The statementsmadehereinarebasedupon my personalImowledge,and I am

competentto testify hereto.

2. 1am an attorneyduly authorizedto practicelaw in theStatesof Indiana,Missouri,

andMinnesota;a~idI amoneofthe attorneysofrecordfor Respondent,PeabodyCoalCompany

(“PCC”), in connectionwith the above-captionedmatter, having beengrantedleave by the

Illinois Pollution Control Board (“Board”) to appear~g hac in this matteron behalfof

pcc.

3. This affidavit is beingfiled with theBoardin supportofPCC’sMotion ForLeave

To ServeInterrogatories,filed in this matterherewith.

4. Sometimerelatively soon after the State served Complain2nt’s SecondSet Of

Interrogatoriesupon PCC, I had a telephoneconversationwith JaneB. McBride, the State’s

attorneyof recordin this case,regardingPCC’s questionsand objectionsto the interrogatories

containedin that document. In thecourseof ourconversation,Ms. McBride andI discussedthe

XC-l 104209.2
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fact that the State had directed substantiallymore than 30 interrogatox-iesto ?CC without

obtaining leave from the Hearing Officer to do so. The substanceof our conversationwith

respectto this subjectwas (1) weagreedthat this cas~was of sucha nature andmagnitude that

the 30-interrogatory limit establishedby 35111 Adm. Code 101.620(a) and Illinois Supreme

Court Rule 213(c) was not realisticand workable,and (2) weagreedthat the parties therefore

would waiveany objectionto interrogatoriesbasedupon the “30-interrogatorylimit” nile and

wouidinsteadaddressintetrogatoriesdirectedto themon theirmerits.

Furtherafflant sayethnot.

W. C. Stanton

STATE OFMISSOURT )
)ss.

COUNTY OFJACKSON )

Subscribedarid swornto beforeme,aNotaiyPublic in andfor saidCountyandState,this

ofJuly, 2003.

GERALDINE F. HALL

M~~EXP~S2°NOLSt12,2OO4 Ab~sc

My CommissionExpires:

If— fa--°’/
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